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In February, 1880, Earl Cairns, then Lord Chancellor, 
introduced in the House of Lords Bills for three Acts, 
of which the short titles were to be The Settled Land 
Act, 1880, The Conveyancing and Law of Property Act, 
1880, and The Solicitors Remuneration Act, 1880. The 
Bills were read a second time in March : but the disso- 
lution of Parliament in the same month stopped their 
further progress. 

On the assembling of the new Parliament in May, 
1880, the three Bills, with improvements, were again 
introduced in the House of Lords by Lord Cairns (who 
had then ceased to be Lord Chancellor), and were passed 
through that House and sent down to the House of 
Commons, but there dropped. 

Finally, in January, 1881, the three Bills, with farther 
improvements, were re-introduced by Lord Cairns ; and 
they again, with amendments, passed the House of Lords 
and went down to the House of Commons, which they 
reached in February. The Eemuneration Bill passed the 
Commons, with further amendments, and was sent back 
to the Lords in July. In the meantime the other two 
Bills had made no progress beyond second reading, except 
that on the 4th of April the Conveyancing Bill was re- 
ferred to a Select Committee; but the new Liberal 
Government being hostile to the Settled Land Bill, and 
treating the Conveyancing Bill as part of the same 
scheme, the appointment of the Committee was not 
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proceeded with. It was not till July, that (throngh the 
intervention, as it is believed, of Mr. H. H. Fowler, the 
Liberal Member for Wolverhampton and a member of 
firms of solicitors practising in London and Wolver- 
hampton) the Government became informed that the 
Conveyancing Bill could be treated as distinct from the 
Settled Land Bill ; and on the 6th of July a Select Com- 
mittee was allowed to be nominated. The Committee, 
which included several leading Queen's Counsel of the 
Chancery Bar, besides the Judge Advocate-General and 
the Attorney-General, and Solicitors of considerable 
experience, met for the first time to transact business 
on the 19th of July, and took a favourable view of the 
Bill ; but the time left for considering the Bill was so 
short that in order to enable it to pass, several clauses not 
immediately approved by different members of the Com- 
mittee, or considered likely to give rise to opposition in 
the House, were struck out. The Bill, as amended by the 
Select Committee, was returned in August to the Lords, 
and the amendments were agreed to, after a protest by 
Lord Cairns against the omission of some clauses, par- 
ticularly that abolishing acknowledgments by married 
women, the special object of which was to reduce the 
cost of title and conveyance. The Conveyancing Bill 
and Bemuneration Bill received the royal assent on the 
same day, August 22nd. The Settled Land Bill was 
never allowed to go before a Committee. 

The Settled Land Bill not having passed, settlements 
of land, whether made by deed or by will, must, if com- 
plete, still continue of the same length as heretofore. 
All other documents (except leases, which, on account of 
their special provisions, cannot be materially reduced in 
length), may, by the effect of the Conveyancing Act, be 
brought within comparatively small dimensions. Deeds 
may be written bookwise with plans interleaved, and 
supplemental deeds may be annexed to or bound up with 
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them. The title to an estate can thus be formed into 
a fairly readable volume of moderate size. The deeds 
will contain little more than the necessary operative 
parts^ copies may take the place of abstracts, and in 
many cases it may answer to print deeds. These changes 
involve some alteration in the mode of fixing the re- 
muneration of Solicitors, which can no longer be made 
to depend merely on the length of documents. The 
Bemuneration Act is therefore a necessary companion to 

• the Conveyancing Act. 

According to amendments made during the progress 
of the Bemuneration Bill, but not originating with Lord 
Cairns, the body empowered to make Orders under the 
Act consists of the Lord Chancellor, the Lord Chief 
Justice of England, the Master of the Bolls, and two 
Solicitors. Perhaps it may occur to some reader to ask 
how it has happened that, in a matter vitally affecting 
the interests of a large proportion of the members of the 
Bar, Solicitors, and Solicitors alone, are associated with 
these three Judges. The answer is plain. The Bar, 
unlike the profession of Solicitors, is unorganized; its 
members have no representative body competent and 
ready to watch legislative proposals affecting them and to 
guard their professional rights. The Bar is indeed con- 
stituted into three large societies and one smaller society ; 
but all these societies are entirely under the control of a 
small section of the members, namely, the Masters of 
the Bench, who are self-elected, and are, with very few 
exceptions, chosen from one small class exclusively, 

* namely, members of the Inner Bar. At Lincoln's Inn 
the rule is that no member of the Outer Bar is ever 
admitted a Bencher (a). But more than this, nearly 

(a) There seem of late years to have been only two exceptions, 
namely, Lord Macaulay and Lord Eversley. Lord Macaulay had long 
ceased to have more than a nominal connection with the Bar, and it 
does not appear by the Law List that Lord Eversley is a member of 
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one-third of the Benchers of Lincoln's Inn have retired 
from all active practice of the profession. At the other 
Inns the proportion of Benchers who have retired is 
somewhat less, and the Outer Bar is not absolutely 
excl uded (a). The most active and prominent members of 
each Bench, being Queen's Counsel in large practice, 
have little or no time to spare from their heavy work, 
and it almost necessarily follows that the direction of 
affairs falls into the hands of those who have leisure and 
but little acquaintance with the wants and feelings of the 
great body of the profession. It is not surprising therefore 
that the humbler and more numerous members of the 
Bar, whose involuntary contributions largely support these 
four societies, should feel that their material interests 
are neglected. The time has surely come when an 
organization adapted to modern exigencies should be 
established. Other professions of not greater importance 
have within recent years organized themselves under 
Royal Charters and Acts of Parliament. Why should 
not a Bar Association be constituted under public autho- 
> rity, with a governing body truly representative of the 
Profession, empowered to enforce discipline, to settle 
authoritatively all matters affecting the practice of the 
Bar, and generally to keep watch over the interests of 

the Bar.' The late V.-C. Wickens was treated as yieligible till he 
became a Judge. If none but Judges and Queen's Counsel are elected, 
and if all Judges and Queen's Counsel are elected sooner or later, the 
Bar, which prides itself en its independence, is, at least at Lincoln's 
Inn, governed by nominees tf the Crown. 

(a) The reader is referred to an interesting paper by the late Mr. 
Edward Webster On Promotion at the English Bar, Juridical Soc. 
Papers, vol. ii. p. 475 (1862), fiom which it appears (p. 485, n.) that 
in 1799 the number of Crown Counsel was only fifteen. The majority 
of the Benchers must then have been of the Outer Bar. The number 
of Queen's Counsel is now one hundred and eighty-seven. If, con- 
sequent on the extinction of Serjennt's Inn, all the Judges of the Queen's 
Bench Division are to be Benchers, they will displace a corresponding 
number of Meniberu of the Bar 
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the Aembers? With such a body in existence the 
Eemuneration Act would hcu-dly have passed in its present 
form, 

$ut there are farther trials for the Profession in pros- 
pect. If the Orders made under the Bemuneration Act 
provide for an ad valorem payment, covering all but very 
exceptional charges, as is now the rule in Scotland, 
the fees (if any) to Counsel must be paid by the 
Solicitor out of his own pocket, and will bear no fixed 
proportion to his own remuneration. The result must be 
that, unless some special difficulty arises. Counsel will 
never be consulted, and the Conveyancing branch of the 
Profession will practically cease to exist. When to this 
it is added that pleadings no longer require to be signed 
by Counsel, and can be, and are, drawn by Solicitors ; 
that already a very large proportion of the business, in- 
cluding even more or less of the contentious business, 
in actions, is transacted in the Judges' Chambers by 
Solicitors or their clerks; and that the abolition of 
written or printed pleadings seems imminent, — the 
business of the Outer Bar is likely soon to be reduced 
to that of the Advocate alone. There would then remain 
no means by which the student could learn either the 
business of conveyancing or the practical conduct of an 
action, except in a Solicitor's office. The claim of Solicitors 
to be admitted to the Bar, immediately on ceasing to 
practise as Solicitors, must then be conceded, and the 
two professions would be practically amalgamated. In the 
end the public might benefit. Young men, after prac- 
tising as Solicitors, would come to the Bar more or less 
trained in the conduct of litigation, having done useful 
work, received pay and gained experience, during years 
when, if commencing their work at the Bar, they might 
have remained without income or the means of properly 
learning their business. 

The Bar ought not to oppose any obstacle in the way 
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of reforms required for the benefit of the public, but they 
are entitled to use all legitimate means in order to 
prevent unnecessary prejudice to their profession by the 
great changes that seem inevitable. To meet effectively 
on the part of the Bar these changes, it is clear some- 
thing more is wanted than government by Masters of the 
Bench, who have little present interest of a material 
kind in what concerns the mass of the profession* What 
immediately presses is the position of those whose busi- 
ness is wholly or mainly conveyancing. If anything is 
to be done, it would seem that they must act for them- 
selves, and promptly. 
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C. A., 88. 10, 11 & 68 (pp. 36, 37, 79). 

Sections 10 and 58 only give to assigns the benefit of and the 
right to sue on a covenant ; 8. 11 only annexes the obli- 
gation of a covenant to the reversionary estate of the 
lessor, where he has power to bind that estate. In all 
other cases the cbligation of a covenant by a lessee or 
other person reipains incident as before the Act, and the 
express mention of '' assigns" in order to impose an 
obligation on them is still necessary in all cases in which 
it was required before the Act, as to which see Woodfall 
Land. & Ten., 11th ed., p. 147. 

In note to C. A., s. 21 (4), p. 50, for 30, read 60. 

In note (a) to C. A., s. 34, p. 63, for ^^performance o/," read 
*^ performing fhe^ 

At the end of note to C. A., s. 52, p. 77, add : " but the power 
would be extinguished as regards capacity to pass ai 
legal estate." 

C. A., s. 65 (p. 84), " barred by lapse of time." 

Though the statute of limitations does not apply to rent re- 
served on a lease {Grant v. EUia^ 9 Meeson & Welsby, 113 ; 
Sugden's Beal Property Statutes, 2nd ed., pp. 36, 63), 
yet it is conceived that a release of the rent would be 
presumed from non-payment during a long period. 

Eemuneration Act, s. 2 (p. 102). 

The power to make orders does not extend to common-form 
business in the Probate Division, that being excluded 
by the term " transacted in any Court." 
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S. 5 (p. 104). 

In the Bill as it left the H. of L., the word '* interest " was 
followed by the words "on money disbursed by a 
solicitor for his client." The words in the marginal 
note "on disbursements" ought to have been omitted, 
and must be disregarded. 

S. 8, p. 104. 

It would seem that an agreement under this section may 
(notwithstanding s. 9) include an agreement as to 
security for future costs. Such agreement is good under 
this Act, although no General Order is in operation. 
The two parts of the Act are distinct. This section of 
the Bill takes its present form in consequence of amend- 
ments in the H. of L. 

The reader is referred to the very useful and carefully 
written work of Messrs. Aubrey St. John Gierke and 
Thomas Brett on the Conveyancing Act, containing 
numerous references to decisions bearing on the law as 
affected by the Act, and explanations of the effect and 
meaning of various sections. On a few points it will be 
found that opinions differ. 
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VExXDOR AND PURCHASER ACT 



AND 



CONVEYANCING AND LAW OF PROPERTY ACT. 



"•O*- 



PART L 



CHAPTER I. 

GENERAL EFFECT OF THE VENDOR AND TURCHASER 
ACT, 1874, AND CONVEYANCING AND LAW OF PRO- 
PERTY ACT, 1881 (a). 

For convenience of drausfhtsmen the foUowinff short Effect of v. & 

P Art »nt\ 

statement is given of the manner in which the V. & conv. Act on 
P. A. and the C. A. -affect the fonn and contents of f^™* *"^ ««°- 

tents of docu- 

various documents. ments. 

(1.) Contracts for sale need not contain conditions as Contracts, 
regards title and evidence of title except in very- 
special cases, as where the title is less than forty 
years, or where deeds abstracted cannot be pro- 
duced, &c. : C. A. s. 3. An open contract may 
be safely made in case of an ordinarily good 
forty years title. 
(2.) Abstracts of title commence — Abstracts. 

(a) As to freeholds with a document at least forty 

ye^rs old : V. & P. A., s. 1. 
(I) As to leaseholds with the lease or underlease : 
V. & P. A., s. 2, and C. A., s. 3 (1). 

(a) In the following paj;es the letters C. A. refer to the Conveyancing 
and Law of Property Act, 1881; the letters V. & P. A. reier to the 
Vendor and Purchaser Act, 1874. 
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Recitals. 



Eridence of 
seisin of testa- 
tor may still 
be necessary. 



Expenses. 



What clauses 
to be omitted 
in documents. 



(e) As to the freehold interest in enfranchised 
lands with the deed of enfranchisement : C. A., 
s. 3 (2). 

(d) A lease or underlease is to be deemed prima 
facie good, the last receipt for rent being 
evidence of performance of covenants, and, in 
case of an underlease, of performance of cove- 
nants in the superior lease up to the date of 
actual completion of the purchase : C. A., s. 3 

(4), (5). 
(3.) Becitals 

(a) Of facts in documents, as to hmd, twenty years 

old are evidence : V. & P. A., s. 2. 
(i) Of documents, as to any property, dated prior to 
the legal or stipulated time for commencement 
of the abstract are to be taken as correct, and 
production is not to be required: C. A,, 
s. 3 (3). 
But where the abstract commences with a will no 
alteration in the practice is made, consequently evidence 
of seisin may or may not be required, according to cir- 
cumstances, and a clause preventing any requisition on 
this point may still be necessary. 
(4.) Expenses 

Of evidence required in support of abstract and 
not in vendor's possession are thrown on the 
purchaser : 0. A., s. 3 (6). 
(5.) In future there need be 

(a) No general words : C. A., s. 6, 

(b) No all estate clause : C. A., s. 63. 

(c) No special directions as to mode of sale in a 

trust or power for sale, only the words, " Upon 
trust to sell " or " With power of sale," as the 
case may be : C. A., s. 35. 

(d) No receipt clause : C. A., ss. 22, 36. 

(e) No mortgage joint account clause : C. A., s. 61. 
(/) No power to survivors or survivor of several 

executors or trustees to do any act. (The 
power should simply be given to them, their 
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executors, administrators, and assigns) : C A., 
8.38. 
(g) No mention either of heirs, executors, admini- 
strators, or assigns, whether of covenantor or 
covenantee, obligor or obligee, nor of the 
survivors or survivor of several covenantees or . 
obligees, nor of the heirs, executors, or ad- 
ministrators of the survivor, nor of their or his 
assigns, need be made in covenants or bonds : 
C. A., ss. 68, 59, 60. 
(A) No particular technical operative word is re- what words «.r 

quired to pass a freehold : C. A., s. 49. te^r^' 

(i) No necessity in a deed to use the word " heirs," 
" heirs of the body," &c., in order to create an 
estate of inheritance. (But it must be observed 
that there is still a distinction between a deed 
and a will. In a deed the estate conferred 
must still be described accurately '^as fee 
simple," '* in tail," &c., and cannot be created as 
in a will by informal expressions) : C. A., s. 51. 
(k) No multiplication of receipt clauses for con- 
sideration, one receipt in the body of the deed 
or indorsed being sufficient : C. A., s. 54. 
(2) No power to executors or trustees to compound 
or compromise (contra as to administrators) : 
C. A., 8. 37. 
(m) No remedy given for the recovery of rent- 
charges : C. A., 8. 44. 
(n) No powers for the receipt or application of 
income during minority : C. A., ss. 42, 43. 
(6.) Covenants for title are not required, but by stating CovenaDtt for 
the character in which a person conveys the proper ***^*- 
covenant by him is incorporated : C. A., s. 7. 
(7.) A covenant for production of deeds is no longer covenant to 
required. A mere acknowledgment as defined by P'^^'*** <*««^*' 
the Act gives the proper title to production and 
delivery of copies, and a mere undertaking gives 
the proper remedy in case of destruction or 
damage : 0. A., a. 9. 
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(8.) In all mortgages by deed there are supplied 
(a) Power for mortgagor and mortgagee when in 

possession to grant leases: C. A., s. 18. In 

some cases it may be necessary to exclude or 

yary this power. 
(h) Powers for mortgagee to sell and to insure 

against fire, and when in possession to cut and 

sell timber : C. A., ss. 19, 23. 
(e) Power for mortgagee to appoint a receiver : C- A., 

ss. 19, 24. 

(d) Power to give a receipt for sale money and 

other money comprised in the mortgage and 
trusts for application thereof: C. A., s. 22. 
(9.) In wills a devise of trust and mortgage estates is 
not required and should not be inserted. It is 
practically inoperative if inserted : C. A., s. 30. 
(10.) As to appointments of new trustees, 

(a) The power to appoint need only be given where 

it is to be exercised otherwise than by the 
trustees or trustee for the time being : C. A., 
s. 31 (1). 

(b) The original number of trustees need not be 

preserved, but where there are originally two 
or more, one cannot be discharged imless two 
places at least be filled : ib. (3). 

(e) An appointment of new trustees should contain 

the proper declaration as to vesting: C. A., 
8. 34 (see Precedent, post) ; and where there 
are more than two trustees, and one simply 
retires and his place is not filled up, there 
must be a deed consenting to his discharge in 
order to vest the trust property in his co- 
trustees : C. A., s. 32 (see Precedent, post). 
(11.) Deeds may be supplemental instead of indorsed, 

and will be read as annexed to the previous 

deed : C. A., s. 53. 
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CHAPTER 11. 

THE VENDOR AND PUKCHASEU ACT, 1874, 
37 & 38 VICT. c. 78. 

An Act to amend the Law of Vendor and Pvrchojser^ and ss. i, 2. 
further to simplify Title to Land. [7th August, 1874.] 

Whereas it is expedient to facilitate the transfer of 
land by means of certain amendments in the law of 
vendor and purchaser : 

Be it enacted by the Queen's most Excellent Majesty, % 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 

1. In the completion of any contract of sale of land Forty years 
made after the thirty-first day of December one thousand substituted for 

J J sixty years a^ 

eight hundred and seventy-four, and subject to any the root of 
stipulation to the contrary in the contract, forty years 
shall be substituted as the period of commencement of 
title which a purchaser may require in place of sixty 
years, the present period of such commencement ; never- 
theless earUer title than forty years may be required iu 
cases similar to those in which earlier title than sixty 
years may now be required. 

2. In the completion of any such contract as aforesaid, Rales for' 
and subject to any stipulation to the contrary in the w«oM*and 
contract, the obligations and rights of vendor and pur- rights of vendor 
chaser shall be regulated by the following rules ; that is 

to say. 
First. Under a contract to grant or assign a term of 
years, whether derived or to be derived out of a 
freehold or leasehold estate, the intended lessee or 
assign shall not be entitled to call for the titlo to 
the freehold. 
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S. 3. The rule that a lessee has constructive notice of his lessor*s title has 

-^ . "TT not been altered by this section. He is now in the same position with 

lessee has regard to notice as if he had before this Act stipulated not to inquire 

notice of into his lessor's title (Patman v. Harland, 17 Ch. D. 353, 358). 

lessor's title 

no a er . gecond. Kecltals, statements, and descriptions of facts, 

matters, and parties contained in deeds, instruments, 
Acts of Parliament, or statutory declarations, twenty 
years old at the date of the contract, shall, unless 
and except so far as they shall be proved to be' 
inaccurate, be taken to be sufficient evidence of the 
truth of such facts, matters, and descriptions. 

Effect of recital In Bolton v. London S. Board, 7 Ch. D. 766, a recital in a deed 
twenty years more than twenty years old that a vendor was seised in fee simple was 
held sufficient evidence of that fact, precluding the purchaser from 
demanding a prior abstract, except so far as the recital was proved to 
be inaccurate. The decision seems open to question, as it in eflfect 
negatives the recognised right of a purchaser to a proper abstract of 
title extending over forty years, which might shew the recital to be 
inaccurate. 

Third. The inability of the vendor to furnish the 
purchaser with a legal covenant to produce and 
furnish copies of documents of title shall not be an 
objection to title in case the purchaser will, on the 
completion of the contract, have an equitable right 
to the production of such documents. 

Purchaser's '^ ^ the purchaser's equitable right to production of documents, see 

equitable right Sug. V. & P. c. 11, s. 5, 14th ed. ; Dart, 143, 5th ed. 
to production 

ocumen s. Fourth. Such Covenants for production as the pur- 
chaser can and shall require shall be furnished at 
his expense, and the vendor shall bear the expense 
of perusal and execution on behalf of and by himself, 
and on behalf of and by necessary parties other than 
the purchaser. 
Fifth. Where the vendor retains any part of an estate 
to which any documents of title relate he shall be 
entitled to retain such documents. 

Contracts for sale, where the vendor retains any documents, should 
now provide for giving an acknowledgment in writing of the rigl.t of 
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tire pUTxshaser to the production, and delivery of copies under C. A. 8. 9 SS. 3, 4, 5, 6, 
(see Special Conditions of Sale, Nos. 35 and 36, post). 7. 

3. Trustees who are either vendors or purchasers may Trustees may 
sell or buy without excluding the application of the wJlhstond^ng 
second section of this Act. rules. 

4. The legal personal representative of a mortgagee of a Legal personal 
freehold estate^ or of a copyhold estate to which the mort" marcont* y^* 
gagee shall have been admitted, may, on payment of all legal estate of 
9ums secured by the mortgage, convey or surrender the ^©perty! 
mortgaged estate, whether the mortgage he in form an 

' assurance svhject to redemption, or an assurance upon trust. 

Repealed by s. 30 of the C. A. as to deaths happening after 1881. 
Tliis section did not apply to a transfer of mortgage (^Me Spradbery*9 
Mortgage, 14 Ch. D. 514). 

5. Upon (he death of a hare trustee of any corporeal or Bare legal 
incorporeal hereditam>ent of which such trustee was seised in sfmpiVto vest 
fee simple, such hereditament shdU vest like a chattel real in ^^ executor or 
the legal personal representative from tims to time of such 

trustee. 

• 

Repealed as to England as from the 1st January, 1876, by the Land 
Transfer Act, 1875, s. 48, and re-enacted by the same section with an 
amendment confining its operation to bare trustees dying intestate, 
which section has in turn been repealed by the C. A., s. 30, in case of 
deaths occurring after 1881. 

Repealed as to Ireland by the C. A., 8. 73, In case of deaths happening 
after 1881. 

As to the meaning of "bare trustee," see Christie v. Ovington, Meaning of 
1 Ch. D. 279 ; Morgan v. Swansea U.S. AuthoHty, 9 Ch. D. 582. "bare trustee." 

6. When aiiy freehold or copyhold hereditament shall Married 

be vested in a married woman as a bare trustee, she may TbTrTtrustee 
convey or surrender the same as if she were a feme sole, may convey, 

7. After the comnbencement of this Act, no priority or Protection and 
protecUon shall he given or allowed to any estate, right, or fegailftatM 
interest in land hy reason of sv>ch estate, right, or interest »nd tacking 
being ^protected hy or tacked to any legal or other estate or allowed.^ 
interest in such land ; and full effect shall he given in 
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ss. 7, 8, 9. every court to this provision, aUhouph (he persofi claiming 
such priority or protection (w aforesaid shaU daim as a 
purchaser for valuable consideration and without notice : 
Provided always, thai this section shaU not take away from 
any estate, right, title, or interest any priority or protection 
which lut for this section would have been given or allowed 
thereto as against any estate or interest existing before the 
commencement of this Act. 

Repealed as to England by The Land Transfer Act, 1875, s. 129, 
and as to Ireland by the C. A., s. 73. The operation of this 6ect'k»n 
was to preveut a first mortgagee from being safe in making a furtlier 
advance, his security for which became by the efifect of this section 
postponed to all intermediate mortgages ; as to which, consider Pease 
V. Jackson, 3 Gh. App. 576. 

Kon-registra- S. Where the will of a testator devising land in 
Middles^* &c. Middlesex or Yorkshire has not been registered within 
cured in cer- the period allowed by law in that behalf, an assurance of 
such land to a purchaser or mortgagee by the devisee or 
by some one deriving title under him shall, if registered 
before, take precedence of and prevail over any assurance 
from the testator's heir-at-law. 

Hme for regis- As to the time allowed for the registration of wills in Middlesex, see 
irMWdlLrx^^* 7 Ann, c. 20, ss. 8-10 ; in the W. Riding of Yorkshire, 2 & 3 Ann. 
and Yorkshire, c. 4, ss. 20, 21 ; in the E. Riding, 6 Ann. a 35, ss. 14, 15 ; and in the 
N. Riding, 8 Geo. 2, c 6, ss. 15-17. 

Vendor orpnr- 9, X. vcudor or purchaser of real or leasehold estate in 

chaser may -w^ i •• i . . . -i 

obtain decision iliUgland, or their representatives respectively, may at 

chambers^as to ^^7 *^°^® ^' times and from time to time apply in a 

requisitions or summary way to a judge of the Court of Chancery in 

competition, England in chambers, in respect of any requisitions or 

^^' objections, or any claim for compensation, or any other 

question arising out of or connected with the contract 

(not being a question affecting the existence or validity 

of the contract), and the judge shall make such order 

upon the application as to him shall appear just, and 

shall order how and by whom all or any of the costs of 

and incident to the application shall be borne and paid« 

A vendor or purchaser of real or leasehold estate in 
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Ireland^ or their representatives respectively, may in like ss. 9, lo. 

manner and for the same purpose apply to a judge of the 

Court of Chancery in Ireland, and the judge shall make 

such order upon the application as to him shall appear 

just, and shall order how and by whom all or any of the 

costs of and incident to the application shall be borne 

and paid. 

In proceedings under this section the parties are in the* same position Position of 

as under a reference as to title in an action for specific performance, and P^^^<^" under 
accordingly evidence by affidavit is admissible (^e Burroughs^ dc, 
5 Ch. D. 601). 

For further instances of applications under this section, see lie Instances of 

Cotvard & Adams' Fwrckase, L. R. 20 Eq. 179 ; Christie v. OvingUm, ^PP^.****^?"* 

1 Ch. D. 279 ; Be Brown & 8ihly*s Contract, 3 ib. 156. "" " " *' 

10* This Act shall not apply to Scotland, and may be Extent of Act. 
cited as the Vendor and Purchaser Act^ 1874. 
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CHAPTER III. 

CONVEYANCING AND LAW OF PROPERTY ACT, 1881. 

44&45V1CT. c. 41. 

An Act for simplifying and improving the practice of Con* 
veyaneing ; and for vesting in Trustees^ Mortgagees, and 
others various powers commonly conferred hy provisions 
inserted in Settlements, Mortgages, Witts, and other 
Instruments ; and for amending in various particulars 
the Law of Property ; and for other purposes. 

L22nd August, 1881.] 

Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 



Preliminary. I. — PRELIMINARY. 

Short title; 1. — (1.) This Act may be cited as the Conveyancing 

mra^Txtent. and Law of Property Act, 1881. 

(2.) This Act shall commence and take effect from 
and immediately after the 31st day of December one 
thousand eight hundred and eighty-one. 

(3.) This Act does not extend to Scotland. 

2. In this Act — 

(i.) Property, unless a contrary intention appears, in- * 
eludes real and personal property, and any estate or 
interest in any property, real or personal, and any debt, 
and anything in action, and any other right or interest : 

(ii.) Land, unless a contrary intention appears, includes 
land of any tenure, and tenements and hereditaments, 
corporeal or incorporeal, and houses and other buildings, 
also an undivided share in land : 



Interpretation 
of property, 
land, &c. 
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(iii.) In relation to land, income includes rents and s. 2. 
profits, and possession includes receipt of income : Preliminauy. 

(iv.) Manor includes lordship, and reputed manor or 

lordship : 

(v.) Conveyance, unless a contrary intention appears, 
includes assignment, appointment, lease^ settlement, and 
other assurance, and covenant to surrender, made by 
deed, on a sale, mortgage, demise, or settlement of any 
property, or on any other dealing with or for any property ; 
and convey, unless a contrary intention appears, has a 
meaning corresponding with that of conveyance : 

(vi.) Mortgage includes any charge on any property 
for securing money or money's worth ; and mortgage 
money means money, or money's worth, secured by a 
mortgage ; and mortgagor includes any person from time 
to time deriving title under the original mortgagor, or 
entitled to redeem a mortgage, according to his estate, 
interest, or right, in the mortgaged property ; and mort- 
gagee includes any person from time to time deriving 
title under the original mortgagee; and mortgagee in 
possession is, for the purposes of this Act, a mortgagee 
who, in right of the mortgage, has entered into and is in 
possession of the mortgaged property : 

(vii.) Incumbrance includes a mortgage in fee, or for 
a less estate, and a trust for securing money, and a lien, 
and a charge of a portion, annuity, or other capital or 
annual sum ; and incumbrancer has a meaning corre- 
sponding with that of incumbrance, and includes every 
person entitled to the benefit of an incumbrance, or to 
require payment or discharge thereof : 

(viii.) Purchaser, unless a contrary intention appears, 
includes a lessee or mortgagee, and an intending pur- 
chaser, lessee, or mortgagee, or other person, who, for 
valuable consideration, takes or deals for any property ; 
and purchase, unless a contrary intention appears, has 
a meaning corresponding with that of purchaser; but 
sale means only a sale properly so called : 

(ix.) Eent includes yearly or other rent, toll, duty, 
royalty, or other reservation, by the acre, the ton, or 
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ss. 2, 3. otherwise ; and fine includes premium or fore-gift, and 
pRELniiNARTr. ^^7 payment, consideration, or benefit in the nature of a 
fine, premium, or fore-gift : 

(x.) Building purposes include the erecting and the 
improving of, and the adding to, and the repairing of 
buildings; and a building lease is a lease for building 
purposes or purposes connected therewith : 

(xL) A mining lease is a lease for mining purposes, 
that is, the searching for, winning, working, getting, 
making merchantable, carrying away, or disposing of 
mines and minerals, or purposes connected therewith, 
and includes a grant or licence for mining purposes : 

(xii.) Will includes codicil : 

(xiii.) Instrument includes deed, will, inclosure award, 
and Act of Parliament : 

(xiv.) Securities include stocks, funds, and shares : 

(xv.) Bankruptcy includes liquidation by arrangement, 
and any other act or proceeding in law having, under 
any Act for the time being in force, effects or results 
similar to those of bankruptcy ; and bankrupt has a 
meaning corresponding with that of bankruptcy : 

(xvi.) Writing includes print ; and words referring to 
any instrument, copy, extract, abstract, or other document 
include any such instrument, copy, extract, abstract, or 
other document being in writing or in print, or partly in 
writing and partly in print : 

(xvii.) Person includes a corporation : 

(xviii.) Her Majesty's High Court of Justice is referred 
to as the Court. 

Sales AND H. — SALES AND OTHER TRANSACTIONS. 

OTHER Trans* 



ACTIONS. 



Contracts for Sale. 



^SoUe, 3t — (1.) Under a contract to sell and assign a term of 

Application of years derived out of a leasehold interest in land, the 

tions ©rsaieto intended assign shall not have the right to call for the 

all purchases. i^Hq ^q the leasehold reversion. 

Title to under- This is supplementary to s. 2, rule 1 , of the Vftaior and Purchaser 

lease. j^^^^ 5^374 ((j^fe)^ and (following that Act) doe» not apply to a lease for 
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lives. It places the title to aa underlease, in regard to shewing the S. 3 (2), (3). 

lessor's title, on the same footing as the title to a lease from the ^ 

freeholder (see also s. 13 of this Act, post), and the underlessee has in qxher Trans- 

like manner constructive notice o( his underlessor's title {Patman v. actions. 

J3aWan4 17 Ch. D. 353). — 

This and subs. 3 preclude the purchaser from calling for or making jgale, 

any requisition, objection, or inquiry as to the imderlessor's title, as How far objec- 

between vendor and purchaser, but it is not intended to alter the rule tions, &c., are 

enabling the purchaser to prove the title to be defective aliunde (see ^"^ ^ 
note (a) to subs. 3). 

(2.) Where land of copyhold or customary tenure has Title to enfran- 
been converted into freehold by enfranchisement, then, ^oidTs. ^^^^' 
under a contract to sell and convey the freehold, the 
purchaser shall not have the right to call for the title to 
make the enfranchisement. 

Under this subs, the title to the freehold of enfranchised copyholds is Meaning of 
placed on the same footing as the title to a lease, aud commences with P^™aser in 
the deed of enfranchinement. This clause should be read in connection 
with the next, under which a purchaser i^ precluded Irom requiring 
production of docun)ent8 recited in the enfranchisement deed, and is 
bound to assTime the correctness of the recitals. 

The word ** purchaser ** in this and the subsequent clauses of this 
section means (notwithstanding the definition clause) a purchaser on a 
sale only (see subs. 8). 

(8.) A purchaser of any property shall not require the 
production (a), or any abstract or copy, of any deed, will, 
or other document, dated or made before the time^ pre- 
scribed by law (b), or stipulated, for commencement of 
the title, even though the same creates a power subse- 
quently exercised by an instrument abstracted in the 
abstract furnished to the purchaser ; nor shall he require 
any information, or make any requisition, objection, or 
inquiry, with respect to any such deed, will, or document, 
or the title prior to that time, notwithstanding that any 
such deed, will, or other document, or that prior title, is 
recited, covenanted to be produced, or noticed ; and he 
shall assume, unless the contrary appears, that the re- 
citals, contained in the abstracted instruments, of any 
deed, will, or other document, forming part of that prior 
title, are correct, and give all the material contents of 
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S. 3 (3), (4), 
(5). 

Sales and 
OTHER Trans- 
actions. 

CoTitracU for 

Sale, 

Production of 
documents 
recited or 
noticed prior 
to commence- 
ment of title. 



the deed, will, or other document so recited, and that 
every document so recited was duly executed by all 
necessary parties, and perfected, if and as required, by 
fine, recovery, acknowledgment, inrolment, or otherwise. 

(a) Notice of a document being notice of all its contents (Sug. V. & P. 
775, 14th ed.), a purchaser would, but for this sub-section, be entitled 
on an open contract to require the production of all documents recited 
or noticed. But this clause will not protect the vendor where a defect 
in the prior title appears on the face of the abstract {Sellick v. Trevor^ 
11 M. & W. 722 ; Dart, 152, 6th ed.), nor affect the purchaser's right 
to object to the earlier title if he can shew it to be defective aliunde 
(Darlington v. Hamilton^ Kay, 550, and cases cited at p. 558 ; Wadddl 
V. Wdfe, L. R. 9 Q. B. 515 ; Jones v. Clifford, 3 Ch. D. 779 ; &mith v. 
Rohinsoriy 13 Ch. D. 148). This right he retains under subs. 11. 
and if intended to be precluded it must be expressly provided for {Hume 
V. Bentley, 5 De G. & S. 520). 

(b.) i.e. forty years, except where an earlier title than sixty years 
would have been required before the V. & P. A. See s. 1 of that Act. 

(4.) Where land sold is held by lease (not including 
under-lease), the purchaser shall assume, unless the con- 
tr6iry appears, that the lease was duly granted ; and, on 
production of the receipt for the last payment due for 
rent under the lease before the date of actual completion 
of the purchase, he shall assume, unless the contrary 
appears, that all the covenants and provisions of the lease 
have been duly performed and observed up to the date 
of actual completion of the purchase. 

(5.) Where land sold is held by under-lease the pur- 
chaser shall assume, unless the contrary appears, that the 
under-lease and every superior lease were duly granted ; 
and on production of the receipt for the last payment due 
for rent under the under-lease before the date of actual 
completion of the purchase, he shall assume, unless the 
contrary appears, that all the covenants and provisions of 
the under-lease have been duly performed and observed 
up to the date of actual completion of the purchase, and 
further that all rent due under every superior lease, and 
all the covenants and provisions of every superior lease, 
have been paid and duly performed and observed up to 
that date. 
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This subs, covers breaches after the contract and up to completion, 8. 3 (6), (7), (8). 

see Lawrie v. Lees, 14 Ch. D, 249, — ^~- 

Sales and 

OTHER Trans- 
actions. 



(6.) On a sale of any property, the expenses (c) of the 

production and inspection of all Acts of Parliament, 

inclosure awards, records, proceedings of courts, court sale. 
rolls, deeds, wills, probates, letters of administration, and 
other documents, not in the vendor's possession, and the 
expenses of all journeys incidental to such production or 
inspection, and the expenses of searching for, procuring, 
making, verifying, and producing all certificates, declara- 
tions, evidences, and information not in the vendor's 
possession, and all attested, stamped, office, or other 
copies or abstracts of, or extracts from, any Acts of 
Parliament or other documents aforesaid, not in the 
vendor's possession, if any such production, inspection, 
journey, search, procuring, making, or verifying is re- 
quired by a purchaser, either for verification of the 
abstract, or for any other purpose, shall be borne by the 
purchaser who requires the same ; and where the vendor 
retains possession of any document, the expenses of 
making any copy thereof, attested or unattested, which 
a purchaser requires to be delivered to him, shall be 
borne by that purchaser. 

(c) As to the expenses of producing documents and of attested copies Expenses of 
which, but for this clause, would be borne by the vendor, see Dart, P*'<>«^cing 
143, 407, 5th ed. This subs, akers the rule established by Hughes v. 
Wynne^ 8 Sim. 85. 

SSubs. 6 only relates to the expenses in reference to documents which 
the vendor has not in his possession, but of which he can procure the 
production. If, however, there are any of which he cannot procure 
the production he must protect himself against production by a special 
condition. 

(7.) On a sale of any property in lots, a purchaser of 
two or more lots, held wholly or partly under the same 
title, shall not have a right to more than one abstract of 
the common title, except at his own expense. 

(8.) This section applies only to titles and purchasers 
on sales properly so called, notwithstanding any interpre- 
tation in this Act. 
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QmiracUfcr 
Sale. 



Meaning of 
** sale made." 



Effect of an 
open contract 
since the Act. 



S. 3 (9% ( lox (9.) This section applies only if and as fiur as a con- 

^^^^'C2>.*^^^ trary intention is not expressed in the contract of sale, 

and shall have effect snbject to the terms of the contract 

oAI«K8 AND J 4 ^1 ■ ■ ^1 * X * J 

OTHER Trass- ^^d to the provisions therein contained. 

A cnos g, iX^-) This section applies only to sales made (<2) after 

the commencement of this Act. 

(11.) Nothing in this section shall be constmed as 
binding a purchaser to complete his purchase in any case 
where, on a contract made independently of this section, 
and containing stipulations similar to the provisions of 
this section, or any of them, specific performance of the 
contract would not be enforced against him by the 
Court («)• 

(<Q A sale is of oonrse made when there is a complete contract for 
sale. The purchase-money then becomes personal estate of the vendor, 
and the land then becomes real estate of the pnndiaser. 

(e) Under this section, taken in connection with the V. & P. A., and 
in particular ss. 1 and 2 of tliat Act, ante^ a vendor having a title such 
as is usually accepted by a willing purchaser, may safely enter into an 
open contract for sale, without fear of being put to undue expense in 
answering requisitions or furnishing evidence. At the same time the 
purchaser will not incur more risk than in buying under suitable con- 
ditions of sale : see subs. 11, which reserves to him every defence in 
an action for speciGc performance. 

Trustees may buy or sell under contracts within this section, see 
s. 66, post, 

8ee precedents of conditions of sale made applicable to this and the 
V. & P. A., post, 

4. — (1.) Where at the death of any person there is 
subsisting a contract enforceable against his heir or 
devisee, for the sale of the fee simple or other freehold 
interest, descendible to his heirs general, in any land, his 
personal representatives shall, by virtue of this Act, have 
power to convey the land for all the estate and interest 
vested in him at his death, in any manner proper for 
giving effect to the contract. 

(2.) A conveyance made under this section shall not 
affect the beneficial rights of any person claiming under 
any testamentary disposition or as heir or next of kin of 
a testator or intestate. 



Completion of 
contract after 
death. 



still be neces- 
sary. 
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(8.) This section applies only in cases of death after s. 4 (3) ; s. 6 
the commencement of this Act ^^ 

This section should be read in connection with s, 30. It applies other TBANfr- 

to all cases where there is a contract ** entbrceable against the heir or aciions. 

devisee," that is at least to all cases where there is a clear written ^ . 7 - 

Contracts for 

contract signed by the deceased vendor. The purchaser may then Sale. 

waive all objections and insist on performance, and an action will not Case where 
now be required merely to obtain the legal estate where the vendor ^^}-}^^ ™^y 
has died, having devised the land in settlement or otherwise in such 
manner that no conveyance can be obtained. But if there is any doubt 
whether a contract binding on the vendor subsisted at his death, an 
action will still be necessary. This might hAppen in case of a parol 
contract and alleged part performance. Matters are in. fact placed 
in the same position as if there was a devise of the fee to trustees. 

Where the legal estate is outstanding at the time of the vendor's 
death, the aid of this section is not required. The person in whom 
it is outstanding can convey, and the personal representative can give 
a discharge for the purchase-money. This makes a complete title. 

The section does not apply to the peculiar case of the vendor having 
a power of appointment which he does not exercise, and the property 
being settled in default of appointment, a case rather difficult to provide 
ifor generally: see Morgan v. Milman, 3 D. M. & 6. 24; J^'ry on 
Specific Perf., 2nd ed. p. 68. 

Vmharge of Incumbrances on Sale. incumbrances 

on Sale. 

6. — (1.) Where land subject to any incumbrance (i), Provision by 
whether immediately payable or not, is sold by the Court. 2?^bwnceT 
or out of Court, the Court may, if it thinks fit, on the »nd sale freed 
application of any party to the sale, direct or allow pay- 
ment into Court, in case of an annual sum charged on 
the land, or of a capital sum charged on a determinable 
interest in the land, of such amount as, when invested 
in Government securities, the Court considers will be 
sufficient, by means of the dividends thereof^ to keep 
down or otherwise provide for that charge, and in any 
other case of capital money charged on the land, of the 
amount sufficient to meet the incumbrance and any 
interest due thereon ; but in either case there shall also 
be paid into Court such additional amount as the Court 
considers will be sufficient to meet the contingency of 
further costs, expenses, and interest, and any other con- 
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s. 5 (1), (2), tingency, except depreciation of investments, not exceed- 

(3M*). jjjg one-tenth part of the original amount to be paid in. 

Sales and unless the Court for special reason think fit to require a 

OTHEB TBAN9- -, ij-x* i x 

AcnoNs. larger additional amount. 

■— (2.) Thereupon, the Court may, if it thinks fit, and 

incumbrancea either after or without any notice to the incumbrancer^ 

on Sale. ^ ^^ Court thinks fit, declare the land to be freed from 

the incumbrance, and make any order for conveyance, or 

vesting order, proper for giving effect to the sale, and 

give directions for the retention and investment of the 

money in Court. 

(3.) After notice served on the persons interested in or 
entitled to the money or fund in Court, the Court may 
direct payment or transfer thereof to the persons entitled 
to receive or give a discharge for the same, and generally 
may give directions respecting the application or distri- 
bution of the capital or income thereof. 

(4.) This section applies to sales not completed at the 
commencement of this Act, and to sales thereafter made. 

How applica- (h) See definition of incumbrance, s. 2 (vii). Under s. 69, subs. (3) 
tion to Court ^he application to the Court will be by summons, subss. (4), (5), 
and (6) provide for the notices to be given; subs. (7) provides for 
Facilities given costs. This section greatly facilitates sales of encumbered estates, 
^®' '^^J/li* especially when taken in connection with ss. 15, 16, and 25. It applies 
estates, ^ ordinary sales, as well as sales by the Court. Supposing the estate 

for sale to be certain to produce, say, £100,000, but to be subject to 
(1) a jointure of £300 per annum, (2) £20,000 for portions for younger 
children under age, and therefore not yet raisable, (3) a mortgage for 
£60,000 (all of which will certainly be paid out of the proceeds of 
sale), and (4) a mortgage for £20,000, which may or may not be paid 
according to the price obtained. Before this Act the owner could not 
himself safely institute any proceeding for a sale ; he might bring an 
action for redemption against the last mortgagee, but was liable to be 
absolutely foreclosed if the money was not paid at the day fixed, there 
being usually no enlargement of time in a redemption action (Dan. 
Ch. Pr. 861, 5 th ed.). Even were a person found willing to make the re- 
quired advance the owner could not be certain that the first mortgagee 
would consent to produce the deeds or to transfer, he might insist on 
reconveying. Again in an action of foreclosure a mortgagee could only 
obtain a sale free from the jointure if the jointress consented to release, 
and must necessarily sell without any release of the portions and subject 
to depreciatory conditions as to indemnity or as to leaving them a charge. 
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Under this section and ss. 15, 16, and 25, the course will be simple. S. 5. 

If an advance can be obtained to pay off the mortgages the mortgagee, sai^^nd 
assuming his mortgage to be subsequent to the Act, can be required to other Traks* 
produce the deeds (s. 16). Whether his mortgage is subsequent actions. 
to the Act or not, he can also be required to transfer (s. 15). nig^hZ^gof 
If a sale is desired, the owner can bring an action for sale (s. 25), Incumbrancea 
in which the only necessary defendant would be the last mort* <^ Sale, 
gagee, he being the only one not certain to be paid in full, and ^ode of pro- 
whom it is therefore necessary to bind by the judgment for sale. ^fj^°*' *? 
The sale being made, there will be set apart (1) £10,000 and an addi- 
tional 10 per cent., making £11,000 consols to answer the jointure; 
(2) £21,000, including the additional 10 per cent, to answer the por- 
tions ; and (3) £60,500, also including the 10 per cent, to answer the 
two first mortgages, making a total of £92,500. The estate will 
thereby be cleared from all charges except the money due to the last 
mortgagee, and he, if not paid in full, will, as defendant, be bound by 
the sale. In the case of a sale out of Court, the owner can, when the 
contracts are signed, and on the faith of the incoming purchase-money 
generally, procure a temporary advance of the amount required to be 
paid into Court to answer the charges, and thus at once obtain a re- 
conveyance or vesting order (s. 6, subs. 2). By s. 69, subs. 7, the Costs of appli- 
Court can direct by whom the costs of any application are to be paid. ^**°°* 

By the operation of this section, the jointress and the children Effect of s. 5 
entitled to portions suffer no substantial injury; They have the same ?° rights of 
security which the Court considers proper in cases of annuities and 
l^acies payable out of personalty, with a further margin of 10 per cent. 
The mortgagees suffer no injury. They are always bound to accept 
payment on six months notice. The margin of 10 per cent, and the 
dividends or interest on the sum paid into Court, are ample to provide 
the amount due and costs. The deposit in Court and the security for 
costs which may be required from the plaintiff under s. 25, subs. 3, 
prevent the costs of a sale falling on the defendant mortgagee imless 
he consents. If the deposit and security are not provided, the Court 
can allow the action to proceed to foreclosure in the usual way. 

Where the mortgage contains an agreement that the money shall As to mort" 
remain for a fixed period, the Court will probably think there is special S*?®^ for a 
reason for requiring a larger amount beyond the margin of 10 per cent. 
so as to secure the mortgagee his full interest during the fixed period, 
or give him the proper amount of damages on payment off. 

There seems no sufficient ground for a doubt expressed (Clerke & What 
Brett's C. A., pp. 32, 33) as to whether a capital sum or an annuity incumbrancers 
payable out of rents and profits or a capital sum charged on a rever- 
sionary interest are within this section (see s. 2 (vii.) ). Kor, again, as 
to whether an annual sum charged on a determinable interest in land is 
within this section. If a tenant for life of land charge the land with an 
annuity it is not the less while subsisting a charge on the laud because 

c 2 
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S. 5 ; S. 6 (l)y ^^0 cBai^e determines with bis estate. If he charge the land with a 
(^)f (3)- gross sum it is also a charge on the land, bat not in the ordinar]^ sense 
Sai^b~and ^^ which a gross sun is said to be a chaige. An annual sum whether 
OTHER Trails- terminable or othervnse charged on land, and a capital sum charged on 
ACTIONS. a determinable interest in land, constitute the two cases where a capital 
Discharae of ®^"^ could not be applied out of the proceeds of sale in discharge of the 
Incumbrancer incumbrance. In the one case the annuitant is entitled to have 
on Sale, payment of the annual sum continued to him, in the other case, capital 
money should not be applied in payment of the charge to the prejudice 
of Uie remainderman. Therefore this section provides for the applica- 
tion of dividends only in payment. The doubt seems to imply that an 
annual sum is not a charge on land unless the corpus of the land, aud 
not merely the rents and profits, can be resorted to for payment, but 
clearly an ordinary rent-charge recoverable only by distress is a charge 
on land within the ordinary meaning of that term. 

^ ,^ - OenercU Words. 

General Words. 

General words 6. — (1.) A Conveyance of land {d) shall be deemed to 
of land* build- include and shall by virtue of this Act operate to convey, 
ings, or manor, ^ith the land, all buildings, erections, fixtures, commons, 
hedges, ditches, fences, ways, waters, watercourses, 
liberties, privileges, easements, rights, and advantages 
whatsoever, appertaining or reputed to appertain to the 
land, or any part thereof, or at the time of convey- 
ance demised, occupied, or enjoyed with, or reputed or 
known as part or parcel of or appurtenant to the land or 
any paii; thereof. 

(2.) A conveyance of land, having houses {d) or other 
buildings thereon, shall be deemed to include and shall 
by virtue of this Act operate to convey, with the land, 
houses, or other buildings, all outhouses, erections, fixtures, 
cellars, areas, courts, courtyards, cisterns, sewers, gutters, 
drains, ways, passages, lights, watercourses, liberties, 
privileges, easements, rights, and advantages whatsoever, 
appertaining or reputed to appertain to the land, houses; 
or other buildings conveyed, or any of them, or any part 
thereof, or at the time of conveyance demised, occupied, 
or enjoyed with, or reputed or known as part or parcel of 
or appurtenant to, the land, houses, or other buildings 
conveyed, or any of them, or any part thereof. 

(3.) A conveyance of a manor {e) shall be deemed to 



Qeneral Words, 
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include and shall by virtue of this Act operate to convey, s. 6/4), (5)> 
with the manor, all pastures, feedings, wastes, warrens, f^ 
commons, mines, minerals, quarries, furzes, trees, woods, Sales and 
underwoods, coppices, and the ground and soil thereof, actions. 
fishings, fisheries, fowlings, courts leet, courts baron, and 
other courts, view of frankpledge and aU- that to view of 
frankpledge doth belong, mills, mulctures, customs, tolls, 
duties, reliefs, heriots, fines, sums of money, amercia- 
ments, waifs, estrays, chief-rents, quit-rents, rentscharge, 
rents seek, rents of assize, fee-farm rents, services, 
royalties, jurisdictions, franchises, liberties, privileges, 
easements, profits, advantages, rights, emoluments, and 
hereditaments whatsoever, to the manor appertaining or 
reputed to appertain, or at the time of conveyance de- 
mised, occupied, or enjoyed with the same, or reputed or 
known as part, parcel, or member thereof. 

(4.) This section applies only if and as far as a con- 
trary intention is not expressed in the conveyance, and 
shall have effect subject to the terms of the conveyance 
and to the provisions therein contained. 

(5.) This section shall not be construed as giving to 
any person a better title to any property, right, or thing 
in this section mentioned than the title which the con- 
veyance gives to him to tlie land or manor expressed to 
be conveyed, or as conveying to him any property, right, 
or thing in this section mentioned, further or otherwise 
than as the same could have been conveyed to him by 
the conveying parties. 

(6.) This section applies only to conveyances made 
after the commencement of this Act. 

(d) The general words used in conveyances of land, with or without Use of general 

houses, are superfluous, with the exception of those which refer to ^^^^^ *^*® 

reputed rights and easements. For with that exception they merely 

express what is included in the description, or forms part and parcel of 

the land or houses, and rights and easements appurtenant thereto, t.e. 

annexed hy express or implied grant, and all these pass with the land 

or houses (Gale, 47, 88, 5th ed. ; Williams on R. P. 328, 12th ed.) 

But where an easement bas become extinct by unity of possession of Easements used 

the dominant and servient tenements, a conveyance of land or a house or enjoyed with 

but not appur 
" with all easements therewith used and enjoyed," will operate as a tenant to land. 

grant de novo of the easement which, though previously appurtenant, 



1 

a 



BS. 6, 7 (1). 

Sales and 
OTHER Trans- 
actions. 

General Words, 

General words 
as to manors. 



Mines and 
painerals. 
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had been extinguished (Barlow v. Rhodes^ 1 Cr. & Mees. 448 ; Gale, 48, 
90, 6th ed. ; WiUiams on R. P. 329, 12th ed.) 

(e) Most of the general words used in conveyances of manors are also 
sui>erfluous. Many of them either (1) express what is included in the 
description as parcel of. a manor (see Shep. Touch. 92), or (2) they are 
royal franchises, which if they are appurtenant to the manor pass 
without express words, but not otherwise (see Morris v. Dimes, 1 Ad. 
& EL 654). 

The object of inserting general words in a conveyance is to prevent 
any question arising as to whether a particular easement or right would 
or would not pass without those words. In ninety-nine cases out of a 
hundred the words may be useless ; in the remaining case some or one 
of them may be required, but you cannot tell which out of the hundred 
that case is. 

Mines and minerals are omitted from the general words which by 
this section are made applicable to land and houses, because they pass 
under a conveyance of the land without being expressly mentioned, 
except in copyhold or customary assurances and except in conveyances 
to railway companies, from which latter they are excepted unless ex- 
pressly mentioned (see 8 & 9 Vict. c. 20, s. 77). But they are included 
in the general words applicable to manors, as they may in some cases 
have become severed from the manor, and once severed could not be 
reunited to it as they might be to the surface. It may be a question 
whether an enfranchisement of copyholds by conveyance of the fee 
simple reserving the minerals would not operate as a severance. 



Covenants for 
Title, 

Covenants for 
title to be 
implied. 



Covenant need 
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Covenants far Title. 

7. — (1.) In a conveyance there shall, in the several 
cases in this section mentioned^ be deemed to be included^ 
and there shall in those several cases, by virtue of this 
Act, be implied, a covenant to the effect in this section 
stated, by the person or by each person who conveys, as 
far as regards the subject-matter or share of subject- 
matter expressed to be conveyed by him, with the person, 
if one, to whom the conveyance is made, or with the 
persons jointly, if more than one, to whom the convey- 
ance is made as joint tenants, or with each of the persons, 
if more than one, to whom the conveyance is made as 
tenants in common, that is to say : 

This clause should be read in connection with s. 64, making singular 
include plural and plural singular, and also with s. 59, subs. 2, which 
with subs. 6 of this section renders it unnecessary to provide expressly 
that the covenant shall be by the convoying party " for himself, his 
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heirs, executors, or administrators," or that it shall be with the\" heirs s. 7 (1\ (A.). 

and assigns" of the party to whom the conveyance is made. As 

regards acts to be done under the covenant, this section should be read (yr^^^^XitANS- 

with s. 60, subs. 2. actions. 

The definition of conveyance, s. 2 (v) includes appointments, accord- 

ingly covenants for title under this section will be implied if the Title 
appointor is expressed to appoint as beneficial owner. 

(A.) In a conveyance for valuable consideration, other On conveyance 
than a mortgage, the following covenant by a person who j^^^J^' **^ 
conveys and is expressed to convey as beneficial owner owner, 
(namely) : 
That, notwithstanding anything by the person who so Right to con- 
conveys, or any one through whom he derives title, ^®^* 
otherwise than by purchase for value, made, done, 
executed, or omitted, or knowingly suffered, the 
person who so conveys, has, with the concurrence of 
every other person, if any, conv^ing by his direc- 
tion, full power to convey the subject-matter ex- 
pressed to be conveyed, subject as, if so expressed, 
and in the manner in which, it is expressed to be 
conveyed, and that, notwithstanding anything as 
aforesaid, that subject-matter shall remain to and.be 
quietly entered upon, received, and held, occupied. Quiet enjoy- 
enjoyed, and taken, by the person to whom the con- ™®°*' 
veyance is expressed to be made, and any person 
deriving title under him, and the benefit thereof 
shall be received and taken accordingly, without 
any lawful interruption or disturbance by*the person 
who so conveys or any person conveying by his 
direction, or rightfully claiming or to claim by, 
through, under, or in trust for the person who so 
conveys, or any person conveying by his direction, 
or by, through, or under any one not being a person 
claiming in respect of an estate or interest subject 
whereto the conveyance is expressly made, through 
whom the person who so conveys derives title, other- 
wise than by purchase for value ; and that, freed Freedom from 
and discharged from, or otherwise by the person who ^^^'^ ^^^' 
so conveys sufficiently indemnified against, all such 
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estates, mcmnbiuiioesy claiiiis, and demands other 
than those subject to which the conveyance is ex- 
pressly made, as either before or after the date of the 
conyeyance haye been or shall be made, occasioned, 
or sujSered by that person or by any person oon- 
yeying by his direction, or by any person rightfully 
claiming by, through, under, or in trust for the 
person who so conyeys, or by, through, or under any 
person conyeying by his direction, or by, through, or 
under any one through whom the person who so 
conyeys derives title, otherwise than by purchase for 
value ; and further, that the person who so conveys, 
and any person conveying by his direction, and 
every other person having or rightfully claiming 
any estate or interest in the subject-matter of con- 
veyance, other than an estate or interest subject 
whereto the conyeyance is expressly made, by, 
through, under, or in trust for the person who so 
conveys, or by, through, or under any person con- 
veying by his direction, or by, through, or under 
any one through whom the person who so conveys 
derives title, otherwise than by purchase for value, 
will, from time to time and at all times after the date 
of the conveyance, on the request and at the cost of 
any person to whom the conveyance is expressed 
to be made, or of any person deriving title under 
him, execute and do all such lawful assurances and 
things for further or more perfectiy assuring the 
subject-matter of the conveyance to the person to 
whom the conveyance is made, and to those deriving 
title under him, subject as, if so expressed, and in 
the manner in which the conveyance is expressed to 
be made, as by him or them or any of them shall be 
reasonably required : 
(in which covenant a purchase for value shall not be 
deemed to include a conveyance in consideration of 
marriage) ; 

The meaning of clause A is that the actual words of conveyance 
must describe the conveying party as " beneficial owner," or " settlor," 
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or otherwise (as intended): (see the 4th Sch. to the Act, Forms T., 3. 7 (i\ (A), 
UL, and IV.). It is not sufficient to recite that he is seised in fee, and <B). 

then for him to convey simply. He must he expressed to convey "as gii^T^jro 
beneficial owner," ^ settlor," or otherwise as the case may require. The otheb Teaks- 
object is to enable those who do not wish to use the Act to frame their aotions. 
conveyances, mortgages, &c., in the same form precisely as before the 0,^,^^^^^ f^ 
Act Ttffe. 

The expression *' purchase for value " is not to include a conveyance 
in consideration of marriage for the reason that the covenant E, jpos^, by 
a settlor is a limited covenant. Therefore a person deriving title under • 
^ a marriage settlement should covenant as to the acts of his ancestor as 
he would if he were heir at law. 

A voluntary conveyance (not being a settlement to which covenant Covenanti in 
E is made applicable) still requires an express covenant if any, but in ▼•l'>n**'7 
most cases no covenant would be inserted. ^ 

If A. takes by conveyance on a sale by B.» who takes under a settle- How far back 
ment, voluntary or otherwise, made by C, B. derives title ** otherwise covenant ex- 
than by purchase for value " under C, and in the conveyance by B. to 

A. the implied covenant by B. would extend to the acts of C. But A. 
Qoes not derive title *^ otherwise than by purchase for value ** under 

B. and consequently not under C, and on a conveyance by A. his 
implied covenant would extend only to his own acts. This appears 
olear if we consider that, assuming the settlement voluntary, C. could 
defeat it by conveyance for value before A.'s purchase but not after- 
wards. The implied covenant does not therefore extend back to acts 
before the last conveyance for value not beiug a settlement. 

(B.) In a conveyance of leasehold property for valu- On conveyance 
able consideration, other than a mortgage, the following for v^fuef by 
further covenant by a person who conveys and is ex- beneficial 
pressed to convey as beneficial owner (namely) : 
That, notwithstanding anything by the person who so Validity of 
conveySj or any one through whom he derives title ^®*^' 
otherwise than by purchase for value, made, done, 
executed, or omitted, or knowingly suffered, the 
lease or grant creating the term or estate for which 
the land is conveyed is, at the time of conveyance, a 
good, valid, and effectual lease or grant of the pro- 
perty conveyed, and is in full force, unforfeited, 
unsurrendered, and in nowise become void or void- 
able, and that, notwithstanding anything as afore- - 
said, all the rents reserved by, and all the covenants, 
conditions, and agreements <K>ntained in, the lease 
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or grant, and on the part of the lessee or grantee 
and the persons deriving title under him to be paid, 
observed, and performed, have been paid, observed, 
and performed up to the time of conveyance : 
^<^j^^f<^ (in which covenant a purchase for value shall not be 
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The Act does not provide for the covenant of indemnity against rent 
and covenants by a purchaser on the assignment of leaseholds. The 
circumstances differ so much that a general covenant could not easily 
be framed. Moreover the purchaser does not always execute the deed. 
See a general form of such a covenant, post 
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(C.) In a conveyance by way of mortgage^ the follow- 
ing covenant by a person who conveys and is expressed 
to convey as beneficial owner (namely) : 

That the person who so conveys, has, with the con- 
currence of every other person, if any, conveying 
by his direction, full power to convey the subject- 
matter expressed to be conveyed by him, subject as, 
if so expressed, and in the manner in which it is 
expressed to be conveyed ; and also that, if default 
is made in payment of the money intended to be 
secured by the conveyance, or any interest thereon, 
or any part of that money or interest, contrary to 
any provision in the conveyance, it shall be lawful 
for the person to whom the conveywce is expressed 
to be made, and the persons deriving title under 
him, to enter into and upon, or receive, and thence- 
forth quietly hold, occupy, and enjoy or take and 
have, the subject-matter expressed to be conveyed, 
or any part thereof, without any lawful interruption 
or disturbance by the person who so conveys, or any 
person conveying by his direction, or any other 
person not being a person claiming in respect of an 
estate or interest subject whereto the conveyance 
is expressly made ; and that, freed and discharged 
from, or otherwise by the person who so conveys 
sufficiently indemnified against, all estates, inpum- 
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brances, claims, and demands whatever, other than s. 7 (ix (C), 
those subject whereto the conveyance is expressly ^^^ 
made ; and further, that the i>erson who so conveys Sales and 

OTHEK Traits* 

and every person conveying by his direction, and achons. 
every person deriving tifle nnder any of them, and q^T^ f 
every other person having or rightfdlly claiming Title. 
any estate or interest in the subject-matter of con- *''*'*'»«' *^^' 
veyance, or any part thereof, other than an estate or 
interest subject whereto the conveyance is expressly 
made, will, from time to time and at all times, on the 
request of any person to whom the conveyance is 
expressed to be made, or of any person deriving title 
under him, but, as long as any right of redemption 
exists under the conveyance, at the cost of the person 
so conveying, or of those deriving title under him, 
and afterwards at the cost of the person making the 
request, execute and do all such lawful assurances 
and things for further or more perfectly assuring the 
subject-matter of conveyance and every part thereof 
to the person to whom the conveyance is made, and 
to those deriving title under him, subject as, if so 
expressed, and in the manner in which the convey- 
ance is expressed to be made, as by him or them 
or any of them shall be reasonably required : 
(D.) In a conveyance by way of mortgage of leasehold On mortgage 
property, the following further covenant by a person who by b^dS* 
conveys and is expressed to convey as beneficial owner o^a*'- 
(namely) : 
That the lease or grant creating the term or estate for Validity of 
which the land is held is, at the time of conveyance, ^^^^* 
a good, valid, and effectual lease or grant of the 
land conveyed and is in full force, unforfeited, and 
unsurrendered and in nowise become void or void- 
able, and that all the rents reserved by, and all the 
covenants, conditions, and agreements contained in, 
the lease or grant, and on the part of the lessee or 
grantee and the persons deriving title under him to 
be .paid, observed, and performed, have been paid, 
observed, and performed up to the time of convey- 
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ance ; and also that the person so conveying, or the 
persons deriving title under him, will at all times, 
as long as any money remains on the security of the 
conveyance, pay, observe, and perform, or cause to be 
paid, observed, and performed all the rents reserved 
by, and all the covenants, conditions, and agree- 
ments contained in, the lease or grant, and on the 
part of the lessee or grantee and the persons deriving 
title under him, to be paid, observed, and performed, 
and will keep the person to whom the conveyance is 
made, and those deriving title under him, indemni- 
fied against all actions, proceedings, costs, charges, 
damages, claims and demands, if any, to be incurred 
or sustained by him or them by reason of the non- 
payment of such rent or the non-observance or non- 
performance of such covenants, conditions, and 
agreements, or any of them : 
(E.) In a conveyance by way of settlement, the fol- 
lowing covenant by a person who conveys and is ex- 
pressed to convey as settlor (namely) : 

That the person so conveying, and every person de- 
riving title under him by deed or act or operation of 
law in his lifetime subsequent to that conveyance, 
or by testamentary disposition or devolution in law, 
on his death, will, from time to time, and at all 
times, after the date of that conveyance, at the 
request and cost of any person deriving title there- 
under, execute and do all such lawful assurances and 
things for further or more perfectly assuring the 
subject-matter of the conveyance to the persons to 
whom the conveyance is made and those deriving 
title under them, subject as, if so expressed, and 
in the manner in which the conveyance is expressed 
to be made, as by them or any of them shall be 
reasonably required : 

The. old practice in settlements was for the settlor to give the 
ordmary vendor's covenants for title. . This can be done still by making 
him convey as beneficial owner instead of as settlor, and'so incor- 
porating cotenant A. Th& old practice is inconvenient. - If a charge 
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be suppressed or aoddentally overlooked, the tmstees on discovering it B,7 (1\ (E), 

become bound to sue the settlor. The amount to be recovered might (JOj (2)* 

be such as to leave him penniless and make proceedings in bankruptcy Sales and 

necessary. This cannot be for the benefit of the wife or family, and is other Trans- 

an obligation which should not be imposed on trustees. There should actions. 

be either no covenant for title, or at most this limited covenant E, Covenants for 

which binds the settlor to bar an estate tail or execute a valid appoint- Title. 
ment under a power, or do any other like act for confirming the 
settlement, but does not throw on him any obligation to discharge 
incumbrances. 

' (F.) In any conveyance, the following covenant by On conveyance 
every person who conveys and is expressed to convey as mortfi^ee.**' 
trustee or mortgagee, or as personal representative of 
a deceased person, or as committee of a lunatic so found 
by inquisition, or under an order of the Court, which 
covenant shall be deemed to extend to every such 
person's own acts only (namely) : 
That the person so conveying has not executed or Against in- 
done, or knowingly sufiTered, or been party or privy ^'*" »»«». 
to, any deed or thing, whereby or by means whereof 
the subject-matter of the conveyance, or any part 
thereof, is or may be impeached, charged, affected, 
or incumbered in title, estate, or otherwise, or whereby 
or by means whereof the person who so conveys is in 
anywise hindered from conveying the subject-matter 
of the conveyance, or any part thereof, in the manner 
in which it is expressed to be conveyed. 
(2.) Where in a conveyance it is expressed that by 
direction of a person expressed to direct as beneficial 
owner another person conveys, then, within this section, 
the person giving the direction, whether he conveys and 
is expressed to convey as beneficial owner or not, shall 
be deemed to convey and to be expressed to convey as 
beneficial owner the subject-matter so conveyed by his 
direction ; and a covenant on his part shall be implied 
accordingly. 

This subs, is intended to apply to a case like that of a sale by 

trustees 'under a power by the direction of the tenant for life: (see Old practice as 

Precedent, post). The old practice was to make the tenant for life |^** ^nanTfor 

covenant generally as if he were a vendor seised in fee. Latterly the life. 
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practice has been to confine his covenant to his life estate only (see 
Dart V. & P. 648, 5th ed. ; 2 Dav. Conv. 261 (o), 4th ed.). If 
desired a proviso so limiting the covenant can be added (see subs. 7). 

(3.) Where a wife conveys and is expressed to convey 
as beneficial owner, and the husband also conveys and is 
expressed to convey as beneficial owner, then, within this 
section, the wife shall be deemed to convey and to be 
expressed to convey by direction of the husband as 
beneficial owner ; and, in addition to the covenant implied 
on the part of the wife, there shall also be implied, first, 
a covenant on the part of the husband as the person 
giving that direction, and secondly, a covenant on the 
part of the husband in the same terms as "the covenant 
implied on the part of the wife. 

The object of this subs, is to enable covenants on the part of the 
husband to be incorporated where husband and wife convey (see 
Precedent, post). 

The wife may convey with consent of the husband, the husband not 
conveying. Then the covenant is by the wife only, to the effect that 
notwithstanding her own acts and defaults, or those of any one through 
whom she derives title otherwise than, &c. But the general practice 
is for the wife to convey, and the husband also to convey and to 
confirm. In that case both the wife and the husband should be 
expressed to convey as beneficial owners, then within this subs, she 
will be deemed to convey by the direction of her husband as beneficial 
owner, and the three following covenants will be implied : (1) by the 
wife as beneficial owner binding her separate estate (see TvMett v. 
Armstrong, 4 Beav. 323 per M.R.) ; (2) by the husband as beneficial 
owner; smd (3) by the husband in the same terms as the covenant 
implied on the part of the wife, i.e. in effect that notwithstanding any 
act or default by her or by any one through whom she derives title 
otherwise than &c. 

Where a married woman conveys under a power she and her husband 
may in like manner both be expressed to convey as beneficial owners, 
then the three covenants above mentioned will be implied. The 
second of those covenants (being the first of the husband's covenants) 
will not be of importance, but his second covenant corresponds with 
the usual one entered into by him in similar cases independently of 
this Act. 

(4.) Where in a conveyance a person conveying is not 
expressed to convey as beneficial owner, or as settlor, or 
as trustee, or as mortgagee, or as personal representative 



OONVBYANCING AND LAW OF PBOPBBTY AC5T. 31 

of a deceased person, or as committee of a Innatic so s. 7 (4% (5), 
found by inquisition^ or under an order of the Court, or ^ zzJ' 
by direction of a person as beneficial owner, no covenant Sales and 

, i» 1 • 1 11 1 1 • OTHER TkANS- 

on the part of the person conveymg shall be, by virtue actions. 
of this section, implied in the conveyance. ^ ""^ - 

This sabs, renders it clear that a conYejanoe can be drawn in the 
old form. Where it is desired not to use the statutory covenants the 
character in which the conveying party conveys should not be stated, 
and covenants can be inserted in express words. 

(5.) In this section a conveyance includes a deed 
conferring the right to admittance to copyhold or cus- 
tomary land, but does not include a demise by way of 
lease at a rent, or any customary assurance, other than a 
deed, conferring the right to admittance to copyhold or 
customary land. 

This Act does not profess to touch customary or copyhold lands Customary and 

except where they can be dealt with as freeholds, for instance, where ®*^Py^<*l^ ^<^f 

they pass by bargain and sale under a power in a will, or by deed and dealt with by 

admittance, or where an equity is conveyed. It will probably be found the Act. 
convenient soon to extinguish all customary tenures. 

(6.) The benefit of a covenant implied as aforesaid Benefits of 
shall be annexed and incident to, and shall go with, the n^nts^hi this" 
estate or interest of the implied covenantee, and shall be section to run 
capable of being enforced by every person in whom that 
estate or interest is, for the whole or any part thereof, 
from time to time vested. 

This subs, makes all covenants implied under this section run with 
the land so as to be enforceable by every person interested under the 
conveyance. It prechides any difficulty as to what covenants do or 
do not run with the land. An implied covenant under this section 
will therefore be more valuable than the ordinary covenant. 

(7.) A covenant implied as aforesaid may be varied or 
extended by deed, and, as so varied or extended, shall, 
as far as may be, operate in the like manner, and with 
all the like incidents, effects, and consequences, as if such 
variations or extensions were directed in this section to 
be implied (a). 
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(a) Subs. 7 enables provisions to be inserted modifying the stata* 
tory covenant in any agreed manner. As so modified it will be 
equivalent in effect for the purpose of running with the land and 
otherwise, to the simple statutory covenant. The proviso limiting the 
covenants for title by a tenant for life is an example of a .variation 
under subs. 7, and ia a valid proviso and not repugnant to the covenant 
(see Wtlliama v. 'Eathaivay, 6 Ch. D. 544). 

The covenants in this section (reading the section together with 
6. 64) can be made applicable to joint tenants, so as to obtain from 
them a joint covenant or several covenants or both. To obtain the 
joint covenant they should both together convey jointly as beneficial 
owners, and to obtain the several covenant each should convey as 
beneficial owner, and to obtain joint and several covenants they should 
•convey in both forms (see Precedent, post). 

In the same way the covenants in this section can be made applicable 
to a conveyance by a tenant for life and remainderman, who jointly 
and severally covenant for title (2 Dav. Conv. 316-18, 4th ed.), and 
if 80 demred the liability of each can by proviso be restricted to the 
estate or interest so conveyed by him. 

In a conveyance to the uses of a will or settlement the grantees to 
uses take the fee ample at Common Law, and are the persons to whom 
the conveyance is made within the meaning of this section. The 
implied covenants will therefore by use of the proper words be made 
with them, and will run with the land exactly as in the case of express 
covenants. 
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Execviion of Pvrchase Deed. 

8. — (1.) On a sale, the purchaser shall not be entitled 
to require that the conveyance to him be executed in his 
presence, or in that of his solicitor as such ; but shall be 
entitled to have, at his own cost, the* execution of the 
conveyance attested by some person appointed by him, 
who may, if he thinks fit, be his solicitor. 

(2.) This section applies only to sales made after the 
commencement of this Act. 



This section precludes the questions raised in Viney v. Chaplin^ 
4 Drew. 237, 2 D. & J. 468 ; Essex v. Bardel, L. R. 10 C. P. 538 ; and 
I Ex parte Swinbanks, 11 Oh. D. 525. 
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Production and Safe Custody of Title Deeds. (3), (4). 

9. — (1.) Where a person retains possession of docu- Sales and 
ments, and gives to another an acknowledgment in actions. 
writing of the right of that other to production of those p,^j;^ ^^ 
documents, and to delivery of copies thereof (in this Safe Custody of 
section called an acknowledgment), that acknowledgment Acknowied^ 
shall have effect as in this section provided. ment of right 

(2.) An acknowledgment shall bind the documents to aLf u'^dTrtX^ 
which it relates in the possession or under the control of *°« ^°'* **^« 
the person who retains them, and in the possession or documents. 
under the control of every other person having possession 
or control thereof from time to time, but shall bind each 
individual possessor or person as long only as he has 
possession or control thereof ; and every person so having 
possession or control from time to time shall be bound 
specifically to perform the obligations imposed under 
this section by an acknowledgment, unless prevented 
from so doing by fire or other inevitable accident. • 

(3.) The obligations imposed under this section by an 
acknowledgment are to be performed from time to time 
at the request in writing of the person to whom an 
acknowledgment is given, or of any person, not being a 
lessee at a rent, having or claiming any estate, interest, 
or right through or under that person, or otherwise 
becoming through or under that person interested in or 
affected by the terms of any document to which the 
acknowledgment relates. 

(4.) The obligations imposed under this section by an 
acknowledgment are— 

(i.) An obligation to produce the documents or any of 
them at all reasonable times for the purpose of 
inspection, and of comparison with abstracts or 
copies thereof, by the person entitled to request 
production or by any one by him authorized in 
writing; and 
(ii.) An obligation to produce the documents or any of 
them at any trial, hearing, or examination in 
any court, or in the execution of any commis- 

D 
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Bion, or elsewhere in the United Kingdom, on 
any occasion on which production may properly 
be required, for proving or supporting the title 
or claim of the person entitled to request pro- 
duction, or for any other purpose relative to that 
title or claim ; and 
(iii.) An obligation to deliver to the person entitled 
to request the same true copies or extracts, 
attested or unattested, of or from the documents 
or any of them. 
(5.) All costs and expenses of or incidental to the 
specific performance of any obligation imposed under 
this section by an acknowledgment shall be paid by the 
person requesting performance. 

(6.) An acknowledgment shall not confer any right to 
damages for loss or destruction of, or injury to, the 
documents to which it relates, £rom whatever cause 
arising. 

This' section removes certain difficulties as to covenants for pro* 
dnction running with the land, and makes the legal right to production 
co-extensive with the equitable right (as to which, see Dart, ch. ix., 
s. 2, 5th ed.). Also it removes the personal liability of the original 
covenantor after he has parted with the documents, and transfers that 
obligation to each subsequent possessor, but for the period only of his 
possession. This personal liability has sometimes compelled a cove- 
nantor to retain documents after he had ceased to be interested in any 
land affected by them, or else toincur the expense of obtaining and of 
procuring the covenantee to accept a substituted covenant, and conse- 
quently to sell subject to special conditions. A person retaining 
documents is now enabled to give (1) an acknowledgment of the right 
to production^ and (2), an undertaking for safe custody, together or 
separately. The first, unlike a covenant to the same effect, may safely 
be given by a trustee or mortgagee. He can always produce the 
documents while he has them, and he ceases to be liable after he has 
parted with them. He should only give the acknowledgment and not 
the undertaking. An ordinary vendor will be liable to give both in 
the absence of special contract. 

Subs. 6 expressly excludes all liability to damages for loss or 
destruction where an acknowledgment only is given. The liability 
for damages arises only upon an undertaking under subs. 9. 

(7.) Any person claiming to be entitled to the benefit 
of an acknowledgment may apply to, the Court for an 
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order directing the prodaction of the docmxieiits to which s. 9 (7), (8), 
it relates, or any of them, or the delivery of copies of or (^M^)-' 
extracts from those documents or any of them to him, or Sales and 
some person on his behalf; and the Court may, if it actions. 
thinks fit, order production, or production and delivery, p^J^^ ^^ 
accordingly, and may give directions respecting the Sa/e Custody of 
time, place, terms, and mode of production or delivery, * ^^^ 
and may make such order as it thinks fit respecting the 
costs of the application, or any other matter connected 
with the application. 

(8.) An acknowledgment shall by virtue of this Act 
satisfy any liability to give a covenant for production 
and delivery of copies of or extracts from documents. 

Where by general law, and in the absence of special contract, a Acknowledg- 

person would be bound to give a covenant for production and delivery ^^^\ substi- 

of copies^ subs. 8 substitutes an acknowledgment in place of the liability to 

covenant. give covenant 

to produce. 

(9.) Where a person retains possession of documents 
and gives to another an undertaking in writing for safe 
custody thereof, that undertaking shall impose on the 
person giving it, aiud on every person having .possession 
or control of the documents from time to time, but on 
each individual possessor or person as long only as he 
has possession or control thereof, an obligation to keep 
the documents safe, whole, uncancelled, and undefaced, 
unless prevented firom so doing by fire or other inevitable 
accident. 

This subs, 'operates as a relief to a covenantor for production. It Liability under 
makes him liable for damages only while the documents are in his ^undertaking ia 
possession. On tlte other hand, it imposes an additional liability on only/^ 
any person afterwards acquiring possession of the documents making 
him liable in damages for loss or destruction, a liability not necessarily 
devolving on him under the ordinary covenant merely by reason of his 
receiving the documents from a person who had covenanted for nfe 
custody. As to the question of damages, see Hornby v. Eatcham^ Damages for 
16 Sim. 325, and Broum v. Sewdl, 11 Hare, 49. In James v. Eumsey ^^^^ of deeds. 
(11 Gh. D. 398) the mortgagor was held entitled to an indemnity, but 
not to compensation. 

(10.) Any person claiming to be entitled to the benefit 
of such an undertaking may apply to the Court to assess 

D 2 
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& 9,(10), (11% damages for any loss, destniction of, or injury to the 

(uv & ich documents or any of them, and the Court may, if it 

(1)- thinks iSty direct an inquiry respecting the amount of 

Sales and damages, and order payment thereof by the person liable, 

OTHER Trahs- qj^i^ jj^j make such order as it thinks fit respecting the 
costs of the application, or any other matter connect^ 

&?&"^ Witt the application. 

lUle Deeds. ^^ application to the Court under this subs, or nnder subs. 7 

Application for should be by anminons : see 8. 69 (3). 
'damages, how 

(11.) An undertaking for safe custody of documents 
shall by virtue of this Act satisfy any liability to giye a 
covenant for safe custody of documents. 

(12.) The rights conferred by an acknowledgment or 
an undertaking under this section shall be in addition to 
all such other rights relative to the production, or inspec- 
tion, or the obtaining of copies of documents as are not, 
by virtue of this Act, satisfied by the. giving of the 
acknowledgment or undertaking, and shall have effect 
subject to the terms of the acknowledgment or under- 
taking, and to any provisions therein contained. 

(13.) This section applies only if and as far as a 
contrary intention is not expressed in the acknowledg- 
ment or undertaking. 

(14.) This section applies only to an acknowledgment 
or undertaking given, or a liability reepecting documents 
incurred, after the commencement of this Act. 

Leases. 111. — liEASES. 



Rent and bene- 10, — (1.) Kent reserved by a lease, and the benefit of 
^venant^to ©Very coveuaut or provision therein contained, having 
run with reference to the subject-matter thereof, and on the lessees 

part to be observed or performed, and every condition of 
re-entry and other condition therein contained, shall be 
annexed and incident to and shall go with the rever- 
sionary estate in the land, or in any part thereof, imme- 
diately expectant on the term granted by the lease, 
notwithstanding severance of that reversionary estate, 
and shall be capable of being recovered, received, 
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enforced, and taken advantage of by the person from time s. lo (i), (2); 
to time entitled, snbject to the term, to the income of I' \2^JM^^' 
the whole or any part, as the case may require, of the 

1 J 1 J Leases. 

land leased. 

(2.) This section applies only to leases made after the 
commencement of this Act. 

This section gives to the ** person entitled to the income/' that is, the Beneficial 

beneficial owner, as well as the legal reversioner, the right to sue. owner as well 

As to the cases in which the benefit of covenants by lessees ran with gioner entitled 

the land prior to this Act, see Spencer's Case, and notes, 1 Smith, L. G. to sue. 
22etseq. 

U. — (1.) The obligation of a covenant entered into by obligation of 
a lessor with reference to the subject-matter of a lease ^trto™ 
shall, if and as far as the lessor has power to bind the with reversion, 
reversionary estate immediately expectant on the term 
granted by the lease, be annexed and incident to and 
shall go with that reversionary estate, or the several 
parts thereof, notwithstanding severance of that rever- 
sionary estate, and may be taken advantage of and 
enforced by the person in whom the term is from time to 
time vested by conveyance, devolution in law, or other- 
wise; and, if and as far as the lessor has power to bind 
the person from time to time entitled to that reversionary 
estate, the obligation aforesaid may be taken advantage 
of and enforced against any person so entitled. 

(2.) This, section applies only to leases made after the 
commencement of this Act. 

This section makes legally binding on the successors in title of a Lessor's cove- 
person who grants a lease under a power all covenants which as against ^"J** "^ leases 

miQer Dowers 
the remainderman the grantor has power to enter into. 

As to the cases in which the obligation of covenants by lessors ran 
with the reversion before this Act, see Spencer^s Case, and notes, 
uhi sup. 

This section necessarily does not apply to cases where the covenants 
are not severable in their nature, or are not attributable to particular 
parts of the demised property. 

12. — (1.) Notwithstanding the severance by convey- Apportionment 

J tt'j*A\. • XX- of conditions on 

ance, surrender, or otherwise, of the reversionary estate severance, &c. 
in any land comprised in a lease, and notwithstanding 
the avoidance or cesser in any other manner of the term 
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T.FiARKH. 



ss. 12(1), (2); granted by a lease as to part only of the land comprised 
therein, every condition or right of re-entry, and every 
other condition, contained in the lease, shall be appor- 
tioned, and shall remain annexed to the severed parts of 
the reversionary estate as severed, and shall be in force 
with respect to the term whereon each severed part is 
reversionary, or the term in any land which has not been 
surrendered, or as to which the term has not been avoided 
or has not otherwise ceased, in like manner as if the land 
comprised in each severed part, or the land as to which 
the term remains subsisting, as the case may be, had 
alone originally been comprised in the lease. 

(2.) This section applies only to leases made after the 
commencement of this Act 



Application of 
ihiB section. 



On mb-demiM, 
title to lease- 
hold reversion 
not to be re- 
quired. 



What title to 
be shewn by 
leaseholder 
selling or 
leasing. 



The 22 & 23 Vict. o. 35, s. 3, provides for the apportiomnent of con- 
ditions of re-entry where the reversion npon a lease is severed, and the 
rent or other reservation is legally apportioned. This section of the 
present Act provides for the[apportionment of every condition in a lease, 
which is in its nature apportionable, and includes the case of the avoid- 
ance or cesser in any manner of the term granted by the lease as to part 
only of the land comprised therein, 

13. — (1.) On a contract to grant a lease for a term of 
years to be derived out of a leasehold interest, with a 
leasehold reversion, the intended lessee shall not have 
the right to call for the title to that reversion. 

(2.) This section applies only if and as far as a contrary 
intention is not expressed in the contract, and shall have 
effect subject to the terms of the contract and to the 
provisions therein contained. 

(3.) This section applies only to contracts made after 
the commencement of this Act. 

This section is supplementary to 8.^3, subs. 1, and to the Y. & P. 
A., 6. 2 (1). 

The effect of this section, together with s. 2 (1) of the V. & P. A., 
on a contract to grant a lease, is as follows : 

By the V. & P. A., under a contract to grant a lease for a term of 
yearsy the intending lessee — 

(1) Cannot, whether the intending lessor be freeholder or leaseholder^ 
call for the title to the freehold, 
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(2) But can, if the intending lessor be a leaseholder, call for the lease SS. 13, 14 (1), 
and the subsequent title thereto. (2). 

By the above s. 13 the intending lessee T.wim 

(8) Oannot, where the intending lessor holds by under-lease, call for 
the title of the superior leasehold reversion on such underlease. 

In contradistinction to a freeholder, the leaseholder is still left under 
liability to shew his own lease and the subsequent title thereto. This 
is in accordance with the usual practice. The freeholder almost invari- 
ably bars himself from shewing his own title on granting a lease, but a 
leaseholder does not generally do so. There are obvious reasons why 
a difference should be made. 

Forfeitwre. 

Forfeiture. 

14 — (1.) A right of re-entry or forfeiture under any Restrictions on 
proviso or stipulation in a lease, for a breach of any a^d relief 

* * ' •' against 

covenant or condition in the lease, shall not be enforce- forfeiture of 
able, by action or otherwise, unless and nntil the lessor »'""• 
serves on the lessee a notice (a) specifying the particular 
breach complained of and, if the breach is capable of 
remedy, requiring the lessee to remedy the breach, and, 
in any case, requiring the lessee to make compensation 
in money for the breach, and the lessee fails, within 
a reasonable time thereafter, to remedy the breach, if it 
is capable of remedy, and to make reasonable compensa- 
tion in money, to the satisfaction of the lessor, for the 
breach. 

(a) As to service of notice, see s. 67. 

(2.) Where a lessor is proceeding, by action or other- 
wise, to enforce such a right of re-entry or forfeiture, the 
lessee may, in the lessor's action, if any, or in any action 
brought by himseK, apply to the Court for relief; and 
the Court may grant or refuse relief, as the Court, having 
regard to the proceedings and conduct of the parties 
tinder the foregoing provisions of this section, and to all 
the other circumstances, thinks fit ; and in case of relief 
may grant it on such terms, if any, as to costs, expenses, 
damages, compensation, penalty, or otherwise, including 
the granting of an injunction to restrain any like breach 
in the future, as the Court, in the circumstances of each 
case, thinks fit. 
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S. U (2), (3), 
W, (5), (6> 

Leases. 

Forfeiture. 

How damages 
are to be as- 
certained. 



8ab6. 2 will impose on the Judges the difficult duty of deciding the 
terms on which relief is to be granted. It would have been well if the 
Act could have given some guide for estimating the penalty to be im- 
posed on the lessee. Where there has been a breach of a covenant to 
insure, but no loss, it is difficult to say what is a proper sum to be paid 
to the landlord. Before the Act the landlord would have recovered 
the whole value of the lease, so that the penalty may be said to 
range from a farthing to that full value. The probability is that 
where no loss has been incurred no damages will be awarded, and the 
only penalty will be costs. 

{3.) For the purposes of this section a lease included 
an original or deriyative under-lease, also a gremt at 
a fee-farm rent, or securing a rent by condition ; and a 
lessee includes an original or derivative under-lessee, and 
the heirs, executors, administrators, and assigns of a 
lessee, also a grantee under such a grant as aforesaid, his 
heirs and assigns ; and a lessor includes an original or 
derivative under-lessor, and the heirs, executors, adminis- 
trators, and assigns of a lessor, also a grantor as aforesaid, 
and his heirs and assigns. 

(4.) This section applies, although the proviso or 
stipulation under which the right of re-entry or forfeiture 
accrues is inserted in the lease in pursuance of the direc- 
tions of any Act of Parliament. 

(5.) For the purposes of this section a lease limited to 
continue as long only as the lessee abstains from com- 
mitting a breach of covenant shall be and take effect as 
a lease to continue for any longer term for which it could 
subsist, but determinable by a proviso for re-entry on 
such a breach. 

(6.) This section does not extend — 
(i.) To a covenant or condition against the assigning, 
under-letting, parting with the possession, or 
disposing of the land leased ; or to a condition 
for forfeiture on the bankruptcy (h) of the lessee, 
or on the taking in execution of the lessee's 
interest; or 
(ii.) In case of a mining lease (c), to a covenant or 
condition for allowing the lessor to have access 
to or inspect books, accounts, records, weighing 
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machines or other things, or to enter or inspect a 14 (7), (B\ 
the mine or the workings thereof. ^^^J ' 

(7.) The enactments described in Part I. of the Second Lbasbb. 
Schedule to this Act are hereby repealed. Forfe^ure. 

(8.) This section shall not affect the law relating to 
re-entry or forfeiture or relief in case of non-payment of 
rent (d). 

(9.) This section applies to leases made either before 
or after the commencement of this Act^ and shall have 
effect notwithstanding any stipulation to the contrary. 

(h) As to the meaning of ** Bankruptcy," see s. 2 (xv.) 

(c) As to the meaning of ** mining lease," see s. 2 (xi.) 

(d) As to forfeiture and relief against forfeiture for non-payment of Forfeiture, &c^ 

rent^ see Woodfall, 291-298, 11th ed. *<>' non-pay- 

ment of rent. 

IV.-MOBTQAQBS. Hob^^. 

16. — (1.) Where a mortgagor is entitled to redeem, he obligation on 
shall, by virtue of this Act, have power to require the JJ^for ^ ^ 
mortgagee, instead of re-conveying, and on the terms on ixwtead of 
which he would be bound to re-convey, to etssign the ^^"^^"^^y^^- 
mortgage debt and convey the mortgaged property to 
any third person, as the mortgagor directs; and the 
mortgagee shall, by virtue of this Act, be bound to assign 
and convey accordingly (a). 

(2.) This section does not apply in the case of a mort- 
gagee being or having been in possession (b). 

(3.) This section applies to mortgages made either 
before or after the commencement of this Act, and shall 
have effect notwithstanding any stipulation to the con- 
trary. 

(a) See observations, ante, on s. 5. The decisions cancelled by this Decisions 
section are referred to in Fisher, Mortg. 1005 (I), (m), 2nd ed. ; and cancelled. 
Coote, Mortg. 735 (m), 4th ed. 

(5) As to the reason for excepting a mortgagee in possession, see 
Coote, Mortg. 655, 741, 4th ed. A second or subsequent mortgagee 
might go into possession and be ousted by a prior mortgagee. There- 
fore it is necessary to exclude a mortgagee who has been in possession. 

This section includes an equitable as well as a legal mortgage, though Equitable 
an equitable mortgage or charge ceases when pwd by the beneficial naortgagea. 



42 OONVEYANCING AND LAW OF PEOPEBTY AOT. 



SS. 15, 16, 17 
(1M2). 

MOBTaAOES. 



How rights 
under this s. 
enforced. 



Retrospective 
effect. 



Power for 
mortgagor to 
inspect title 
deeds. 



owner, and no release is absolutely necessary, yet when paid by some- 
body else it still subsists for his benefit. 

The mode of enfordng the right given by this section will be (1) by 
an action to redeem in which the mortgagee will be directed to transfer 
instead of to reconvey, and on refusal there will be the same remedy as 
on refusal to reconvey ; (2) in case of a sale by payment of the amount 
of the incumbrance into Court under s. 5, when on refusal to transfer a 
vesting order can be made under that section. 

The section is retrospective, to which there can be no objection. A 
mortgagee is not injured by having to transfer on receiving his money. 
Refusal can only be for the purpose of extorting something more, but 
for this purpose a mortgagee would scarcely incur the liability of being 
in possession. 

16. — (1.) A mortgagor, as long as his right to redeem 
subsists, shall, by virtue of this Act, be entitled from 
time to time, at reasonable times, on his request, and at 
his own cost, and on payment of the mortgagee's costs 
and expenses in this behaK, to inspect and make copies 
or abstracts of or extracts from the documents of title 
relating to the mortgaged property in the custody or 
power of the mortgagee. 

(2.) This section applies only to mortgages made after 
the commencement of this Act, and shall have effect 
notwithstanding any stipulation to the contrary. 

See observations, ante^ on s. 5. 
Cases affected. As to the decisions rendered by this section inapplicable to mortgages 
made after 1881, see Fisher, Mortg. 340, 2nd ed. ; and Coote, Mortg. 
729, 4th ed. 

Eefusal to produce deeds may impose great hardship on a mortgagor, 
preventing him from obtaining an advance to pay off the mortgage, and 
leaving him powerless to prevent foreclosure. 



Restriction on 
consolidation 
of mortgages. 



17. — (1.) A mortgagor seeking to redeem (a) any one 
mortgage, shall, by virtue of this Act, be entitled to do 
so, without paying any money due under any separate 
mortgage made by him, or by any person through whom 
he claims, on property other than that comprised in the 
mortgage which he seeks to redeem. 

(2.) This section applies only if and as far as a contrary 
intention is not expressed in the mortgage deeds or one 
of them. 
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(3.) TMa section applies only where the mortgages or s. 17 (3) ; s. 
one of them are or is made after the commencement of Is)}^^ ^^^' 
this Act. 

HOBTaAQES. 

As to the decisioDs rendered by this section inapplicable to mortgages 

made after 1881, see Fisher, Mortg. 678 et neq. 2nd ed. ; Coote, Mortg. ^^'^^ affected, 
ck 67, 4th ed. 

(a) The words " seeking to redeem ** are general, and apply to the Equity of 
case of a mortgagor or subsequent incumbrancer giving notice to pay redemption 
ofif as well as to the case of a redemption suit, or of a payment under * ' 

an order in a foreclosure suit. Thus an equity of redemption arises in 
the mortgagor free from the right to consolidate. He is put in the 
same position as if he were another person making the mortgage, con- 
sequently the surplus proceeds of a sale (s. 21 (3) ) under one security 
cannot be applied to make good the deficiency of the other security. 

Under this section consolidation of mortgages can only arise by How consolida- 
express contract, and the course taken will probably be this : the first **^** °**y *^^^^ 
mortgage will not any more than under the practice previous to the 
Act, contain any contract charging the property in any possible futiire 
mortgage, but any subsequent mortgage of other property will, if so 
desired, contain a further charge on the property comprised in the prior 
mortgage. Two or more mortgages becoming vested by transfer in the 
same person will no longer, in the absence of express contract by the 
beneficial owner, give the right to consolidate. 

Leases. 

Zeoues. 

18. — (1.) A mortgagor of land while in possession Leasing powers 
shall, as against every incumbrancer, have, by virtue of an™ofm^ft' 
this Act, power to make from time to time any such gageeinpos- 
lease of the mortgaged land, or any part thereof, as is in 
this section described and authorized. 

(2.) A mortgagee of land while in possession shall, as 
against aU prior incumbrancers, if any, and as against 
the mortgagor, have, by virtue of this Act, power to 
make from time to time any such lease as aforesaid. 

(3.) The leases which this section authorizes are — 

(i.) An agricultural or occupation lease for any term 
not exceeding twenty-one years ; and 

(ii.) A building lease for any term not exceeding 
ninety-nine years. 

A mining lease is not authorized, as it involves an abstraction of part As to mining 
of the security, but it can be authorized (see subs. 14). \9bm* 
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s- 18 (4), (5> (4.) Every person making a lease under this section 

(6) 
(9): 



^ VoicS ^7 e»ec°te and do aU assmances and things necessary 



MOBTOAGES. 



or proper in that behalf. 

(5.) Every such lease shall be made to take effect in 
^f*^' possession not later than twelve months after its date. 

(6.) Every such lease shall reserve the best rent that 
can reasonably be obtained, regard being had to the 
circumstances of the case, but without any fine being 
taken. 

(7.) Every such lease shall contain a covenant by the 
lessee for payment of the rent, and a condition of re-entry 
on the rent not being paid within a time therein specified 
not exceeding thirty days. 

(8.) A counterpart of every such lease shall be executed 
by the lessee and delivered to the lessor, of which execu- 
tion and delivery the execution of the lease by the lessor 
shall, in favour of the lessee and all persons deriving 
title under him, be sufficient evidence. 

(9.) Every such building lease shall be made in con- 
sideration of the lessee, or some person by whose direc- 
tion the lease is granted, having erected, or agreeing to 
erect within not more than five years from the date of 
the lease, buildings, new or additional, or having im- 
proved or repaired buildings, or agreeing to improve or 
repair buildings within that time, or having executed, or 
agreeing to execute, within that time, on the land leased, 
an improvement for or in connexion with building 
purposes. 

(10.) In any such building lease a peppercorn rent, or 
a nominal or other rent less than the rent ultimately 
payable, may be made payable for the first five years, or 
any less part of the term. 

(11.) In case of a lease by the mortgagor, he shall, 
within one month after making the lease, deliver to the 
mortgagee, or, where there are more than one, to the 
mortgagee first in priority, a counterpart of the lease 
duly executed by the lessee ; but the lessee shall not be 
concerned to see that this provision is complied with. 

The penalty for omitting to deliver the counterpart is that the pov^er 
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of sale becomes exercisable (see s. 20 (iii.) post) The validly of the S.18(12)y(13), 

lease is not affected. (1^)> G^)» 

(16), (17). 

(12.) A contract to make or accept a lease under this 
section may be enforced by or against every person on 
whom the lease if granted would be binding. Leases, 

(13.) This section applies only if and as far as a con- 
trary intention is not expressed by the mortgagor and 
mortgagee in the mortgage deed, or otherwise in writing, 
and shall have effect subject to the terms of the mort- 
gage deed or of any such writing and to the proyisions 
therein contained. 

(14.) Nothing in this Act shall prevent the mortgage 
deed from reserving to or conferring on the mortgagor or 
the mortgagee, or both, any further or other powers of 
leasing or having reference to leasing ; and any further 
or other powers so reserved or conferred shall be exer- 
ciseable, as far as may be, as if they were conferred by 
this Act, and with all the like incidents, effects, and 
consequences, unless a contrary intention is expressed in 
the mortgage deed. 

(15.) Nothing in this Act shall be construed to enable 
a mortgagor or mortgagee to make a lease for any longer 
term or on any other conditions than such as could have 
been granted or imposed by the mortgagor, with the 
concurrence of all the incumbrancers, if this Act had not 
been passed. 

(16.) This section applies only in case of a mortgage 
made after the commencement of this Act ; but the pro- 
visions thereof, or any of them, may, by agreement in 
writing made after the commencement of this Act, between 
mortgagor and mortgagee, be applied to a mortgage made 
before the commencement of this Act, so, nevertheless, 
that any such agreement shall not prejudicially affect 
any right or interest of any mortgagee not joining in or 
adopting the agreement. 

(17.) The provisions of this section referring to a lease 
shall be construed to extend and apply, as far as circimi- 
stances admit, to any letting, and to an agreement, 
whether in writing or not, for leasing or letting. 
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This section removes serious difficulties in granting leases of mort- 
gaged property (see Woodfall, L. & T. 48 et seq, 11th ed.), and will be 
specially useful in reference to leases of buildings. 

Power is given to the person in possession, whether owner or incum- 
brancer, to grant, or contract to grant (subs. 12), leases of the kind 
specified in subs. 2, conformabte to the other provisions of this section. 
These leases will be binding on all other persons interested, and will 
confer a valid legal term. The rent and covenants (see s. 10, ante) 
will become annexed to the actual legal reversion, and thus the owner 
and incumbrancers will be in the same position as if they had all joined 
in granting the lease. The actual legal reversioner will have the same 
remedies as to recovery of rent, suing on covenants, and re-entry for 
condition broken, and be in the same position as if he had granted the 
term, and will be entitled to the counterpart under subs. 11. The 
lessee will also, to the extent of covenants or clauses authorized by the 
mortgage deed to be inserted in the lease (see subs. 14), have the same 
rights against the actual reversioner and persons claiming under him 
as if he had made or joined in making the lease (see s. 11, anie) ; but 
this section taken alone only authorizes the simple lease, and does not 
authorize any covenant or provision imposing liability on a mortgagor 
or mortgagee not a party to the lease. 

The mortgage deed may by its terms extend or restrict the power of 
leasing, or contain any special provisions in reference to leases, which, 
when in accordance with the power, will be in the same position as 
leases authorized by this section (see subs. 14). 

In case of mortgages subsisting at the time of the Act taking effect 
an agreement may be made that the Act shall apply (subs. 16). 
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Sale; Insu/irance] Beceiver ; Timber. 

19.— (1.) A mortgagee, where the mortgage is made 

by deed, shall, by virtue of this Act, have the following 

powers, to the like extent as if they had been in terms 

conferred by the mortgage deed, but not further (namely) : 

(i.) A power, when the mortgage money has become 

due, to sell, or to concur with any other person 

in selling, the mortgaged property, or any part 

thereof, either subject to prior charges, or not, 

and either together or in lots, by public auction 

or by private contract, subject to such conditions 

respecting title, or evidence of title, or other 

matter, as he (the mortgagee) thinks fit, with 

power to vary any contract for sale, and to buy 
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in at an auction, or to rescind any contract for s. 19 (i), (2\ 
sale, and to re-sell, without being answerable for ^ ^ 
any loss occasioned thereby ; and Mortoagbs. 

(ii.) A power, at any time after the date of the mort- saie; insure 
gage deed, to insure and keep insured against -^j^^' 
loss or damage by fire any building, or any 
effects or property of an insurable nature, 
whether affixed to the freehold or not, being or 
forming part of the mortgaged property, and 
the premiums paid for any such insurance shall 
be a charge on the mortgaged property, in 
addition to the mortgage money, and with the 
same priority, and with interest at the same 
rate, as the mortgage money ; and 

(iii.) A power, when the mortgage money has become 
due, to appoint a receiver of the income of the 
mortgaged property, or of any part thereof; and 

(iv.) A power, while the mortgagee is in possession, to 
cut and sell timber and other trees ripe for 
cutting, and not planted or left standing for 
shelter or ornament, or to contract for any such 
cutting and sale, to be completed within any 
time not exceeding twelve months from the 
making of the contract. 

The proceeds of the sale of timber will be rents and profits, and Proceeds of 
applied accomingly. ^^^^' 

(2.) The provisions of this Act relating to the foregoing 
powers, comprised either in this section, or in any subse- 
quent section regulating the exercise of those powers, may 
be varied or extended by the mortgage deed, and, as so 
varied or extended, shall, as far as may be, operate in the 
like manner and with all the like incidents, effects, and 
consequences, as if such variations or extensions were 
contained in this Act. 

(3.) This section applies only if and as far as a contrary 
intention is not expressed in the mortgage deed, and 
shall have effect subject to the terms of the mortgage 
deed and to the provisions therein contained. 
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(4.) This section applies only where the mortgage 
deed is executed after the commencement of this Act. 

This section replaces Part 11. of Lord Cranworth's Act, 23 & 24 Vict, 
c. 145, which is repealed (see second schedule to this Act, Part IIL), 
and gives the more complete and extensive powers now usually inserted 
in mortgage deeds. Lord Cranworth's Act only applied to land. This 
section applies to " property " generally, which word includes all real 
and personal estate, choses in action, and every right or interest which 
is capable of being mortgaged : see s. 2, subs. (L) 

The mortgage deed may extend or restrict the powers given by the 
Act, and the extended or restricted powers have effect under subs. 2, 
as if conferred by the Act. 

20. A mortgagee shall not exercise the power of sale 
conferred by this Act unless and until — 

(i.) Notice (a) requiring payment of the mortgage 
money has been served on the mortgagor or one 
of several mortgagors, and default has been made 
in payment of the mortgage money, or of part 
thereof, for three months after such service ; or 

(ii.) Some interest under the mortgage is in arrear and 

unpaid for two months after becoming due ; or 
(iii.) There has been a breach of some provision con- 
tained in the mortgage deed or in this Act, and 
on the part of the mortgagor, or of some person 
concurring in making the mortgage, to be ob- 
served or performed, other than and besides a 
covenant for payment of the mortgage money or 
interest thereon (i). 

(a) As to giving notice under subs, (i.), see s. 67. 

(6) Under subs, (iii.) the power of sale arises on breach of a provision 
which the mortgagor ought to observe, as for instance in a mortgage of 
a life interest and policy of assurance on a breach of the covenant as to 
keeping the policy on foot. 

Conveyance, 21. — (1.) A mortgagee exercising the power of sale 

receipt, &c., on conferred by this Act shall have power, by deed, to 
convey the property sold, for such estate and interest 
therein as is the subject of the mortgage, freed from all 
estates, interests, and rights to which the mortgage has 
priority, but subject to all estates, interests, and rights 
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which have priority to the mortgage ; except that, in the s. 21 (i% (2), 
case of copyhold or customary land, the legal right to ^ ^ 
admittance shall not pass by a deed under this section, mobtoagbb. 
unless the deed is sufficient otherwise by law, or is ^s^. insure 
sufficient by custom, in that behalf. ^'^s^b^' 

Under this power the mortgagee wiU proceed exactly as under the Mode of ezer- 
ordinary power of sale in a deed. He will convey the freeholds and cising power 
also any customary freeholds passing by deed and admittance, and also 
his equity in copyholds by deed. As to copyholds passing by surrender 
and admittance, if he has a surrender he will be admitted and surrender 
to the purchaser. If he has no surrender the legal estate must be 
obtained by vesting order or otherwise as before the Act. 

Under the 15th section of Lord Granworth's Act (23 A; 24 Vict. Power to cod- 
c. 145) it has been held that a mortgagee by sub-demise of leaseholds J^J ^nder Lord 
could assign the whole of the original term {Hiatt v. HUlman, 19 W. R. ^^ 
694). It would seem to follow that he could defeat a second sub- 
demise or an assignment by way of second mortgage, and that a person 
having by deed a mere charge could convey the legal estate. A power 
of this kind seems not desirable. It might, when exercised, alter the 
priority of a subsequent mortgagee obtaining the legal estate without 
notice. 

(2.) Where a conveyance is made in professed exercise 
of the power of sale conferred by this Act, the title of 
the purchaser shall not be impeachable on the ground 
that no case had arisen to authorize the sale, or that due 
notice was not given, or that the power was otherwise 
improperly or irregularly exercised; but any person 
damnified by an unauthorized, or improper, or irregular 
exercise of the power shall have his remedy in damages 
against the person exercising the power. 

(3.) The money which is received by the mortgagee, 
arising &om the sale, after discharge of prior incum- 
brances to which the sale is not made subject, if any, or 
after payment into Court under this Act of a sum to 
meet any prior incumbrance, shall be held by him in 
trust to be applied by him, first, in payment of all costs, 
charges, and expenses, properly incurred by him, as 
incident to the sale or any attempted sale, or otherwise ; 
and secondly, in discharge of the mortgage money, 
interest, and costs, and other money, if any, due under 
the mortgage ; and the residue of the money so received 
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shall be paid to the person entitled to the mortgaged 
property, or authorized to give receipts for the proceeds 
of the sale thereof. 

Under this subs, the mortgagee is authorized not merely to discharge 
prior incumbrances, but to. pay in the sum required under s. 5 to be 
paid into. Court to answer them. He can then sell free from incum- 
brances. The last words include a subsequent incumbrancer (s. 22), 
to whom therefore a mortgagee may pay any surplus. 

(4.) The power of sale conferred by this Act may be 
exercised by any person for the time being entitled to 
receive and give a discharge for the mortgage money. 

. This subs, should be read in connection with s. 30. 

(5 ) The power of sale conferred by this Act shall not 
affect the right of foreclosure. 

(6.) The mortgagee, his executors, administrators, or 
assigns, shall not be answerable for any involuntary loss 
happening in or about the exercise or execution of the 
power of sale conferred by this Act or of any trust con- 
nected therewith. 

(7.) At any time after the power of sale conferred by 
this Act has become exerciseable, the person entitled to 
exercise the same may demand and recover from any 
person, other than a person having in the mortgaged 
property an estate, interest, or right in priority to the 
mortgage, all the deeds and documents relating to the 
property, or to the title thereto, which a purchaser under 
the power of sale would be entitled to demand and 
recover from him. 

A mortgagee exercising his power of sale can, under s. 5, pay into 
Court the amount required to answer prior incumbrances. Under s. 16 
a second or subsequent mortgagee can, as against a prior mortgagee, 
under deed subsequent to 1881, obtain production of the title deeds so 
as to shew his title (see definition of " mortgagee," s. 2, (vi.)). Also a 
second or subsequent mortgagee, 'having made the proper payments 
under s. 5, to answer all prior incumbrancers would be entitled under 
this section, subs. 7, to recover the title deeds from the first mortgagee, 
who would then be a bare trustee of the legal estate. 

Mortgagee's 22. — (1.) The receipt in writing of a mortgagee shall 

receipts, dis- , a^'xj'i. x» •• i^i 

charges, &c. be a Sufficient discharge tor any money arising under the 
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• 

power of sale conferred by this Act, or for any money or s.22;S.23(ix 

securities comprised in his mortgage, or arising there- ffi 

under ; and a person paying or transferring the same to Mortgages. 

the mortgagee shall not be concerned to inquire whether saie; insur- 

any money remains due under the mortgage. '"^i^^^^* 

The receipt of the mortgagee is a complete protection to a bond fide Mortgagee's 
purchaser without notice, even though the security should prove to 'f^'Pf '^***^ 
have been satisfied (Dicker v. Angerstein^ 3 Ch. D. 600). rit/fatUfi^". 

(2.) Money received by a mortgagee under his mort- 
gage or from the proceeds of securities comprised in his 
mortgage shall be applied in like manner as in this Act 
directed respecting money received by him arising from 
a sale under the power of sale conferred by this Act ; but 
with this variation, that the costs, charges, and expenses 
payable shall include the costs, charges, and expenses 
properly incurred of recovering and receiving the money 
or securities, and of conversion of securities into money, 
instead of those incident to sale. 

This section enables a mortgagee to give a discharge, not only for Mortgagee can 
money arising by sale, but also for money or securities assigned by the ?^^® receipt 
mortgage ; for instance, to give a receipt for the surplus on a sale by includ^^Ii his 
a prior mortgagee, or in case of a mortgage of a policy or of a reversion- security, 
ary interest in stock, to give a receipt for the policy money or for the 
stock, and to apply the money in discharge of the debt and costs, and 
in the case of the stock, to sell the stock for that purpose. 

23. — (1.) The amount of an insurance eflFected by a Amount and 
mortffaffee against loss or dama&re by fire under the fPP^^cation of 

o o = o j^ insurance 

power in that behalf conferred by this Act shall not money. 
exceed the amount specified in the mortgage deed, or, 
if no amount is therein specified, then shall not exceed 
two third parts of the amount that would be required, 
in case of total destruction, to restore the property 
insured. 

(2.) An insurance shall not, under the power conferred 
by this Act, be eflTected by a mortgagee in any of the 
following cases (namely) : 

(i.) Where there is a declaration in the mortgage deed 
that no insurance is required : 

E 2 
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(iL) Wheie an insiuance is kept up by or on behalf of 
the mortgagor in accordance with the mortgage 
deed: 

(iii.) Where the mortgage deed contains no stipula- 
tion respecting insurance, and an insurance is 
kept up by or on behalf of the mortgagor, to 
the amount in which the mortgagee is by this 
Act authorized to insure. 

(3.) All money received on an insurance effected under 
the mortgage deed or under this Act shall, if the mort- 
gagee so requires, be applied by the mortgagor in making 
good the loss or damage in respect of which the money is 
received. 

(4.) Without prejudice to any obligation to the con- 
trary imposed by law, or by special contract, a mortgagee 
may require that all money received on an insurance be 
applied in or towards discharge of the money due under 
his mortgage. 



When insar- Under 14 Geo. 3, c. 78, 8. 83, insiiraiice money on houses and build- 

ance ™*"\®y ^ ings must at the request of any person interested, or may iu cases of 

reiMfcOiiie suspicion, be applied in reinstating them : see Kx 'parte Gordy^ 4 D. J. 

buildings. & S. 477. 
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554. — (1.) A mortgagee entitled to appoint a receiver 
under the power in that behalf conferred by this Act 
shall not appoint a receiver imtil he has become entitled 
to exercise the power of sale conferred by this Act, but 
may then, by writing under his hand, appoint such person 
as he thinks fit to be receiver. 

(2.) The receiver shall be deemed to be the agent of 
the mortgagor ; and the mortgagor shall be solely respon- 
sible for the receiver's acts or defaults, unless the mort- 
gage deed otherwise provides. 

(3.) The receiver shall have power to demand and 
recover all the income of the property of which he is 
appointed receiver, by action, distress, or otherwise, in 
the name either of the mortgagor or of the mortgagee, 
to the full extent of the estate or interest which the 
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mortgagor could dispose of, and to give effectual s. 24 (3), (4), 
receipts, accordingly, for the same. ©] ^^^' ^^^* 

Under this Qubsection the receiver acts subject to the rights of any Mortgaoes. 

prior mortgagee and the powers of his receiver (see sect. 19). 

Sale; Insure 
once ; Receiver ; 

(4.) A person paying money to the receiver shall not Timber, 
be concerned to inquire whether any case has happened 
to authorize the receiver to act, 

(5.) The receiver may be removed, and a new receiver 
may be appointed, from time to time by the mortgagee 
by writing imder his hand. 

(6.) The receiver shall be entitled to retain out of any 
money received by him, for his remuneration, and in 
satisfaction of all costs, charges, and expenses incurred 
by him as receiver, a commission at such rate, not ex- 
ceeding five per centum on the gross amount of all 
money received, as is specified in his appointment, and if 
no rate is so specified, then at the rate of five per centum 
on that gross amount, or at such higher rate as the Court 
thinks fit to allow, on application made by him for that 
purpose. 

(7.) The receiver shall, if so directed in writing by the 
mortgagee, insure and keep insured against loss or 
damage by fire, out of the money received by him, any 
building, effects, or property comprised in the mortgage, 
whether affixed to the freehold or not, being of an insur- 
able nature. 

(8.) The receiver shall apply all money received by 
him as foUows (namely) : 

(i.) In discharge of all rents, taxes, rates, and out- 
goings whatever affecting the mortgaged pro- 
perty; and 
^i.) In keeping down all annual sums or other pay- 
ments, and the interest on all principal sums, 
having priority to the mortgage in right whereof 
he is receiver ; and 
(iii.) In payment of his commission, and of the pre- 
miums on fire, life, or other insurances, if any, 
properly payable under the mortgage deed or 
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s.24(8);S.25 Under this Act, and the cost of executing 

(^1^>- necessary or proper repairs directed in writing 

Mortgages. by the mortgagee ; and 

Sale; insw (iv.) In payment of the interest accruing due in 
""^*2\^6^*^^' respect of any principal money due under the 

mortgage ; 
and shall pay the residue of the money received by him 
.to the person who, but for the possession of the receiver, 
would have been entitled to receive the income of the 
mortgaged property, or who is otherwise entitled to that 
property. 

Position of a The powet to appoint a receiver is by s. 19 given to the mortgagee to the 

receiver. ^^^ extent as if in terms conferred by the mortgage deed. The receiver of 

a second or subsequent mortgagee will therefore (see subs. 3) be liable to 

be superseded by the receiver of a prior mortgagee when appointed, but 

the receiver for the time being, whether under a first or any subsequent 

mortgage, will, it is conceived, have under subss. (3) and (4) power to 

Power to recover and give a legal discharge for rent. To prove that the person 

appoint, how appointing the receiver is actually a mortgagee, the mortgage deed 

must be produced. Where it is desired to avoid this, a counterpart of 

the mortgage may be taken. As mortgage deeds will in future be 

short, the cost of a counterpart will be much less than that of the old 

receivership deed. 

Action respect- Aetion respecting Mortgage. 

ing Mortgage, 

Saieofmort- 25. — (1.) Any porsou entitled to redeem mortgaged 

fn iction^for^ property may have a judgment or order for sale instead 

foreclosure, &c. of for redemption in an action brought by him either 

for redemption alone, or for sale alone, or for sale or 

redemption, in the alternative. 

(2.) In any action, whether for foreclosure, or for 
redemption, or for sale, or for the raising and payment 
in any manner of mortgage money, the Court, on the 
request of the mortgagee, or of any person interested 
either in the mortgage money or in the right of re- 
demption, and notwithstanding the dissent of any other 
person, and notwithstanding that the mortgagee or any 
person so interested does not appear in the action, and 
without allowing any time for redemption or for payment 
of any mortgage money, may, if it thinks fit, direct a 
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sale of the mortgaged property, on such terms as it s. 25 (2), (3), 
thinks fit, including, if it thinks fit, the deposit in ^}[ ^^^' ^^^' 
Court of a reasonable sum fixed by the Court, to meet 

1 n-ii /• /»! Mortgages. 

the expenses of sale and to secure performance of the 

terms. -f ^^^ '•^^^*- 

%ng Mortgchje. 

(3.) But, in an action brought by a person interested 
in the right of redemption and seeking a sale, the Court 
may, on the application of any defendant, direct the 
plaintiff to give such security for costs as the Court 
thinks fit, and may give the conduct of the sale to any 
defendant, and may give such directions as it thinks fit 
respecting the costs of the defendants or any of them. 

(4.) In any case within this section the Court may, if 
it thinks fit, direct a sale without previously determining 
the priorities of incumbrancers. 

(5.) This section a,pplies to actions brought either 
before or after the commencement of this Act. 

(6.) The enactment described in Part II. of the Second 15 & 16 Vict. 
Schedule to this Act is hereby repealed. ^' ®^' "• '*^* 

(7.) This section does not extend to Ireland. 

As to this section, seo observations on s. 5, ante. 

The result of decisions (see Morgan's Chancery Acts, 196, 197, 5th Former law as 
ed.) was to give a very limited operation to the 48th section of 15 & 16 to judgment 
Vict. c. 86, now repealed (see second schedule, Part II.), and replaced ' 

by this section. An order for sale need no longer direct the sale to be Form of order 
made, as has been the practice before this Act (see Seton on Decrees, imder Act. 
pp. 1396, 802, 4th ed.), subject to the incumbrances of such of the 
incumbrancers as do not consent (see the suggested minutes of jmdg- 
menfr, post.) The sum to meet their charges will be paid into Court 
under s. 5, and any whose charges cannot be so met must be made 
parties. 

The owner of or any inciunbrancer on an incumbered estate cmi 
under this section bring an action for sale and application of the pro- 
ceeds (see note to s. 5, ante)^ but before commencing an action for 
redemption or sale the plaintiff should be certain that he can provide 
the requisite deposit or security for costs, otherwise he may find himself 
foreclosed. 

If the mortgagee asks for a sale under this section, the course of pro- Course where 
ceeding will be much the same as before the Act in a similar case. If sale asked by 
the mortgagor asks for a sale instead of being foreclosed as defendant, or S^ PP®' 
bound to redeem as plaintiff, the course of proceeding is new, and must mortgagor. 
be settled. It is presumed that a sum to pay expenses of sale will be 
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SS. 25, 26. i^uired to be deposited or secured by the mortgagor, and probably alBo 

-. "~" where the mortgagor is plaintiff, a sum to pay the mortgagee's costs of 

the action. Either the conduct of the sale should be given to the 



Action respect- mortgagee or the reserve price should not, unless he consents, be fixed 
tnj Mortgage. ^^ ^ ^^^ ^qsq than suflBcient to pay his principal, interest, and costs. 
If this price is not reached, he should at once be entitled to foreclosure. 
He is clearly entitled to the estate, instead of his debt, if the estate 
will not produce more. Another course would be to give the conduct 
of the sale to the mortgagor, where he is plaintiff, with leave for the 
mortgagee to bid. He can thus acquire the estate in place of all or 
part of his debt : see the suggested minutes of judgment, post. 
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V. — Statutory Mortgage. 

26. — (1.) A mortgage of freehold or leasehold land 
may be made by a deed expressed to be made by way of 
statutory mortgage, being in the form given in Part I. 
of the Third Schedule to this Act, with such variations 
and additions, if any, as circumstances may require, and 
the provisions of this section shall apply thereto. 

(2.) There shall be deemed to be included, and there 
shall by virtue of this Act be implied, in the mortgage 
deed — 

First, a covenant with the mortgagee by the person 
expressed therein to convey as mortgagor to the eflfect 
following (namely) : 

That the mortgagor will, on the stated day, pay to the 
mortgagee the stated mortgage money, with interest 
« thereon in the meantime, at the stated rate, and will 
thereafter, if and as long as the mortgage money or 
any part thereof remains unpaid, pay to the mort- 
gagee interest thereon, or on the unpaid part thereof, 
at the stated rate, by equal half-yearly payments, 
the first thereof to be made at the end of six calendar 
months from the day stated for payment of the 
mortgage money. 
Secondly, a proviso to the effect following (namely) : 
That if the mortgagor, on the stated day, pays to the 
mortgagee the stated mortgage money, with interest 
thereon in the meantime, at the stated rate, the 
mortgagee at any time thereafter, at the request and 
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cost of the mortgagor, shall re-conyey the mortgaged s. 27 (i), (2), 
property to the mortgagor, or as he shall direct. z^L 

. 27. — (1.). A transfer of a statutory mortgage may be Statutory 

made by a deed expressed to be made by way of statutory 

transfer of mortgage, being in such one of the three forms ^°™*^°^ 
(A.) and (B.) and (C.) given in Part II. of the Third transfer of 
Schedule to this Act as may be appropriate to the case, ™hedu*r ^^ 
with such variations and additions, if any, as circum- 
stances may require, and the provisions of this section 
shall apply thereto. 

(2.) In whichever of those three forms the deed of 
transfer is made, it shall have effect as follows (namely) : 
(i.) There shall become vested in the person to whom 
the benefit of the mortgage is expressed to be transferred, 
who, with his executors, administrators and assigns, is 
hereafter in this section designated the transferee, the 
right to demand, sue for, recover, and give receipts for 
the mortgage money, or the unpaid part thereof, and the 
interest then due, if any, and thenceforth to become due 
thereon, and the benefit of all securities for the same, 
and the benefit of and the right to sue on all covenants 
with the mortgagee, and the right to exercise all powers 
of the mortgagee : 

(ii.) All the estate and interest, subject to redemption, 
of the mortgagee in the mortgaged land shall vest in the 
transferee, subject to redemption. 

(3.) If the deed of transfer is made in the form (B.), 

there shall also be deemed to be included, and there 

shall by virtue of this Act be implied therein, a covenant 

with the transferee by the person expressed to join 

therein as covenantor to the effect following (namely) : 

That* the covenantor will, on the next of the days by 

the mortgage deed fixed for payment of interest, 

pay to the transferee the stated mortgage money, 

or so much thereof as then Remains unpaid, with 

interest thereon, or on the unpaid part thereof, in 

the meantime^ at the rate stated in the mortgage 

deed ; and will thereafter, as lopg as the mortgage 

money, or any part thereof, remains unpaid, pay to 
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the transferee interest on that smn, or the unpaid 

part thereof, at the same rate, on the snccessive days 

by the mortgage deed fixed for payment of interest. 

(4.) If the deed of transfer is made in the form (C), 

it shall, by virtue of this Act, operate not only as a 

statutory transfer of mortgage, but also as a statutory 

mortgage, and the provisions of this section shall have 

efifect in relation thereto, accordingly ; but it shall not 

be liable to any increased stamp duty by reason only of 

its being designated a mortgage. 

28. In a deed of statutory mortgage, or of statutory 
transfer of mortgage, where more persons than one are 
expressed to convey as mortgagors, or to join as cove- 
nantors, the implied covenant on their part shall be 
deemed to be a joint and several covenant by them ; 
and where there are more mortgagees or more trans- 
feerees than one, the implied covenant with them shall 
be deemed to be a covenant with them jointly, unless 
the amount secured is expressed to be secured to them in 
shares or distinct sums, in which latter case the implied 
covenant with them shall be deemed to be a covenant 
with each severally in respect to the share or distinct 
sum secured to him. 

29. A re-conveyance of a statutory mortgage may be 
made by a deed expressed to be made by way of statutory 
re-conveyance of mortgage, being in the form given in 
Part III. of the Third Schedule to this Act, with such 
variations and additions, if any, as circumstances may 
require. 

The object of ss. 26-29 is to enable mortgages, transfers of mortgage, 
and reconveyances to be made in very short forms. The forms are 
given in the third schedule, and will probably be only used in quite 
simple cases, and for loans on small properties. 



Devolulion of 
trust and 
mortgage 
estates on 
death. 



VI. — ^Trust and Mortgage Estates on Death. 

30. — (1.) Where an estate or interest of inheritance, 
or limited to the heir as special occupant, in any tene- 
ments or hereditaments, corporeal or incorporeal, is vested 
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on any trust, or by way of mortgage, in any person solely, s. 30 (i), (2), 
the same shall, on his death, notwithstanding any testa- ^^^' 
mentary disposition, devolve to and become vested in his Trust and 
personal representatives or representative from time to estates on 
time, in like manner as if the same were a chattel real i^^« 
vesting in them or him ; and accordingly all the like 
powers, for one only of several joint personal represen- 
tatives, as well as for a single personal representative, 
and for all the personal representatives together, to 
dispose of and otherwise deal with the same, shall belong 
to the deceased's personal representatives or represen- 
tative from time to time, with all the like incidents, 
but subject to aU the like rights, equities, and obliga- 
tions, as if the same were a chattel real vesting in them 
or him ; and, for the purposes of this section, the per- 
sonal representatives, for the timie being, of the deceased, 
shall be deemed in law his heirs and assigns, * within 
the meaning of all trusts and powers. 

(2.) Section four of the Vendor and Purchaser Act, 37 & 38 Vi^t. 

1874, and section forty-eight of the Land Transfer Act, 38^^*39 vkt 

1875, are hereby repealed. c 87. 
(3.) This section, including the repeals therein, applies 

only in cases of death after the commencement of this 
Act. 

This section includes copyholds which are '' an estate or interest of Copyholds 
inheritance " in *' tenements," and operates to constitute the executor included, 
devisee of trust and mortgage estates. Whether as to any particular 
land he is such devisee will, for the purpose of admittance, be shewn in 
the same manner as if there were an actual devise. 

The word ''hereditaments*' includes, more clearly than the word Also a personal 
** land," a personal inheritance, as an annuity to one " and his heirs." inheritance. 
(See Co. Lit. 20 a ; Stafford v. Buckley , 2 Ves. Sen. 170; Eoldemesse 
V. Carmarthen, 1 Brown, C. C. 377.) Such annuities are granted by 
corporations (Manchester, for instance) charged on the borough fund. 

No question as to assent by an executor arises under this section. Ko question as 
He is put in the position of devisee, and cannot properly convey a trust to assent 
estate except to a duly appointed trustee ; nor does an executor generally *'*^®** 
assent to a bequest of leaseholds held in trust, as he only assigns them 
to a duly apix)inted trustee ; nor to a bequest of leaseholds in mortgage, 
as he retains the legal estate in order to get in and receive the money. . 

The constitution of the personal representative to be trustee of course ^ trustee. 
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$S. 30, 31 (1), excludes the heir from being trustee, just as a devise would exclude 

(2M3)- him. 

TBUffi AND ^t will now be unnecessary, and also useless, to make any devise of 

MoBTQAOE trust or mortgage estates. Their devolution is assimilated in all respects 

Deato!^^ to the devolution of a term of years, which must pass to the personal 

representative. Notwithstanding any devise, the personal representa- 

Devise of trust tive is the person to convey, and is in all cases the " heir " and ** assign " 
loneer proper ^^^ *^® purpose of exercising all trusts and powers. This section renders 
Cases affected. <>^>solete, as regards persons dying after 1881, all the decisions as to 
what words pass trust and mortgage estates, and as to whether the 
trusteeship passes to the devisees of trust estates, discussed in 1 Jarm. 
Wills, p. 709 et seq. 4th ed. If a testator wishes that his trust estates 
should go to particular persons, he can appoint them executors for that 
special purpose. 



Trustees and yH. — TRUSTEES AND ExECUTOBS. 

EXECUTOBS. 

Appointment 31. — (1.) Where a trustee, either original or substi- 
ves«n*of?^*'t *^*^^» *^^^ whether appointed by a Court or otherwise^ is 
property, &c. dead, or remains out of the United Kingdom for more 
than twelve months, or desires to be discharged from the 
trusts or powers reposed in or conferred on him, or refuses 
or is unfit to act therein, or is incapable of acting therein, 
then the person or persons nominated for this purpose by 
the instrument, if any, creating the trust, or if there is no 
such person, or no such person able and willing to act, 
then the surviving or continuing trustees or trustee for 
the time being, or the personal representatives of the last 
surviving or continuing trustee, may, by writing, appoint 
another person or other persons to be a trustee or trustees 
in the place of the trustee dead, remaining out of the 
United Kingdom, desiring to be discharged, refusing or 
being unfit, or being incapable, as aforesaid. 

(2.) On an appointment of a new trustee, the number 
of trustees may be increased. 

(3.) On an appointment of a new trustee, it shall not 
be obligatory to appoint more than one new trustee, 
where only one trustee was originally appointed, or to fill 
up the original number of trustees, where more than two 
trustees were originally appointed ; but, except where 
only one trustee was originally appointed, a trustee shall 



CONVEYANCING AND LAW OF PROPERTY ACT. 61 

not be discharged under this section from his trust unless s. 3i (3), (4% 
there will be at least two trustees to perform the trust. (sv^^s. ^32 

(4.) On an appointment of a new trustee any assurance G> 
or thing requisite for vesting the trust property, or any truotees and 
part thereof, jointly in the persons who are the trustees, executors. 
shall be executed or done. 

Thjs subs, must be read in connection with s. 34, post, rendering a 
conveyance of the trust property unnecessary in many cases. 

(5.) Every new trustee so appointed, as well before as 
after all the trust property becomes by law, or by assur- 
ance, or otherwise, vested in him, shall have the same 
powers, authorities, and discretions, and may in all 
respects act, as if he had been originally appointed a 
trustee by the instrument, if any, creating the trust. 

(6.) The provisions of this section relative to a trustee 
who is dead include the case of a person nominated 
trustee in a will but dying before the testator ; and those 
relative to a continuing trustee include a refusing or 
retiring trustee, if willing to act in the execution of the 
provisions of this section. 

(7.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument, if any, 
creating the trust, and shall have effect subject to the 
terms of that instrument and to any provisions therein 
contained. 

(8.) This section applies to trusts created either before 
or after the commencement of this Act. 

This and the subsequent sections included in Part VII. of this Act 
replace Part III. of Lord Cranworth's Act, which is repealed (see second 
schedule, Part III.). The power to appoint new trustees applies to all Power 
instruments past and future, including those dated before Lord Cran- retrospective, 
worth's Act, and to which that Act did not apply. 

32. — (1.) Where there are more than two trustees, if Retirement of 
one of them by deed declares that he is desirous of being ^^^ ®** 
discharged from the trust, and if his co-trustees and such 
other person, if any, as is empowered to appoint trustees, 
by deed consent to the discharge of the trustee, and to 
the vesting in the co-trustees alone of the trust property. 
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s. 32 (1), (2), then the trusteef desirous of being discharged shall be 

^ds'um^' deemed to have retired from the trust, and shall, by the 

deed, be discharged therefrom under this Act, without 

Trustees and x x t_ • • x i • i • i 

Executors. ^^J ^©w trustee being appomted in his place. 

(2.) Any assurance or thing requisite for vesting the 
trust property in the continuing trustees alone shall be 
executed or done. 

(3.) This section applies only if and as far as a contrary 
intention is not expressed in the instrument, if any, creat- 
ing the trust, and shall have effect subject to the terms of 
that instrument and to any provisions therein contained. 
(4.) This section applies to trusts created either before 
or after the commencement of this Act. 
Powers of new 33. — (1.) Every trustee appointed by the Court of 
pdnted by Chancery, or by the Chancery Division of the Court, or 
Court. by any other Court of competent jurisdiction, shall, as 

well before as after the trust property becomes by law, or 
by assurance, or otherwise, vested in him, have the same 
powers, authorities, and discretions, and may in all 
respects act, as if he had been originally appointed a 
trustee by the instrument, if any, creating the trust. 

(2.) This section applies to appointments made either 
before or after the commencement of this Act. 

Retrospectire. This section replaces s. 27 of Lord Cranworth's Act, and applies to 
all instruments past and future. A new trustee appointed by the Court 
under its ordinary jurisdiction in equity could not exercise a legal 
power, as, for instance, a power of sale in a settlement operating by 
revocation and appointment of uses (see Nevmum v. Warnery 1 Sim. 
As to exercise N.S. 457, 461). To enable a new trustee to exercise a legal power it 
of legal powers, ^as necessary that the appointment should be made on petition under 
the Trustee Act, 1850 : see s. 33 of that Act. See Ld. C.'s Act, s. 27, 
as to trustees appointed by Court of Chancery, and see Morg. Ch. Ord., 
p. 101 (a). It is conceived that under this section a trustee appointed 
by judgment or order in an actidn simply, and not entitled in the 
Trustee Acts, may validly exercise legal powers, and that there will be 
no necessity for a petition under the Trustee Acts. 

Vesting of 3^* — (^O Where a deed by which a new trustee is 

trust property appointed to perform any trust contains a declaration by 

in new or x x * w j 

continuing the appointor to the effect that any estate or interest in 
trustees. ^j^y j^^j^^j subjcct to the trust, or in any chattel so subject. 
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or the right to recover and receive any debt or other s. 3*(2),(3), 
thing in action so sabject, shall vest in the persons who J — ' 
by virtue of the deed become and are the trustees for ^ex^^q^^ 
performing the trust (a), that declaration shall, without 
any conveyance or assignment^ operate to vest in those 
persons, as joint tenants, and for the purposes of the 
trust, that estate, interest, or right. 

(2.) Where a deed by which a retiring trustee is dis- 
charged under this Act contains such a declaration as is 
in this section mentioned by the retiring and continuing 
trustees, and by the other person, if any, empowered to 
appoint trustees, that declaration shall, without any con- 
veyance or assignment, operate to vest in the continuing 
trustees alone, as joint tenants, and for the purposes of 
the trust, the estate, interest, or right to which the 
declaration relates (h). 

(3.) This section does not extend to any legal estate or 
interest in copyhold or customary land, or to land con- 
veyed by way of mortgage for securing money subject to 
the trust, or to any such share, stock, annuity, or pro- 
perty as is only transferable in books kept by a company 
or other body, or in manner prescribed by or under Act 
of Parliament (c). 

(4.) For purposes of registration of the deed in any 
registry, the person or persons making the declaration 
shall be deemed the conveying party or parties, and the 
conveyance shall be deemed to be made by him or them 
under a power conferred by this Act (d). 

(5.) This section applies only to deeds executed after 
the commencement of this Act. 

(o) The words ** who by virtue of the deed become and are the Effect of 

trustees for performance of trust '* include the old trustees as well as ^^^*°S clause, 
the new. The new trustees become trustees by virtue of the deed, but 
do not become the trustees for the performance of the trust. 

(6) Cases occur, as where lands are purchased with settlement money. As to where 

in which it may be convenient to have a separate actual conveyance, there should 
The declaration which effects the vesting will then omit the property * 

separately conveyed. 

(c) The objects of subs. 3 are to save the rights of the lord as regards Reasons for 

customary land, to prevent the trusts of the money appearing on the •xceptions. 
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SS. 34, 35, 36. title of land mortgaged, and to reserve to corapanies and other bodies the 
right to require transfers of their stock to be made in the statutory form. 

(d) Subs. 4 makes it necessary to search the deeds register against 
any person having power to appoint new trustees as well as against the 
trustees. 

The declaration effecting a vesting of property under this section 
must be by deed, though a mere appointment of a trustee under s. 31 
may be by writing. So that, as under the old practice, a deed will be 
required when there is property to transfer. 



Trustees and 
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Register 
searches. 

Vesting to be 
by deed. 



Power for 
trustees for 
sale to sell by 
auction, &c 
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36. — (1.) Where a trust for sale or a power of sale of 
property is vested in trustees, they may sell or concur 
with any other person in selling all or any part of the 
property, either subject to prior charges or not, and 
either together or in lots, by public auction or by private 
contract, subject to any such conditions respecting title 
or evidence of title, or other matter, as the .trustees think 
fit, with power to vary any contract for sale, and to buy 
in at any auction, or to rescind any contract for sale, and 
to re-sell, without being answerable for any loss. 

(2.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument creating 
the trust or power, and shall have effect subject to the 
terms of that instrument and to the provisions therein 
contained. 

(3.) This section applies only to a trust or power 
created by an instrument coming into operation after the 
commencement of this Act. 



Trustees re- 
ceipts. 



A suflBcient trust for sale may now be created by using the words, 
" Upon trust to seU the said premises," and a sufficient power of sale by 
using the words " with power to sell the said premises,*' without more. 

36. — (1). The receipt in writing of any trustees or 
trustee for any money, securities, or other personal pro- 
perty or effects payable, transferable, or deliverable to 
them 6t him under any trust or power shall be a sufficient 
discharge for the same, and shall effectually exonerate 
the person paying, transferring, or delivering the same 
from seeing to the application or being answerable for 
any loss or misapplication thereof. 
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(2.) This section applies to trusts created either before s. 86 (2); ss. 
or after the commencement of this Act. 37, 38 (i). 

This section replaces and is more comprehensive than s. 29 of Lord e^^^^^ 



Cranworth's Act, which was confined to money. The power to give 

receipts conferred by 22 & 23 Vict. c. 36, s. 23, had the same limited Rec«ipt clause 

^,^^.. ^ extended, 

operation. 

37. — (1.) An executor may pay or allow any debt or Power for 
claim on any evidence that he thinks sufficient. t^reeTto*'''^ 

(2.) An executor, or two or more tmstees acting to- compound, &c. 
gether, or a sole acting trustee where, by the instrument, 
if any, creating the trust, a sole trustee is authorized to 
execute the trusts and powers thereof, may, if and as he 
or they think fit, accept any. composition, or any security, 
real or personal, for any debt, or for any property, real or 
personal, claimed, and may allow any time for payment 
of any debt, and may compromise, compound, abandon, 
submit to arbitration, or otherwise settle any debt^ 
account, claim, or thing whatever relating to the testator's 
estate or to the trust, and for any of those purposes may 
enter into, give, execute, and do such agreements, instru- 
ments of composition oir arrangement, releases, and other 
things as to him or them seem expedient, without being 
responsible for any loss occasioned by any act or thing so 
done by him or them in good faith. 

(3.) As regards trustees, this section applies only if and 
as far as a contrary intention is not expressed in the in- 
strument, if any, creating the trust, and shall have effect 
subject to the terms of that instrument and to the pro- 
visions therein contained.. 

(4.) This section applies to executorships and trusts 
constituted or created either before or after the com- 
mencement of this Act. 

This section does not apply to an administrator who might be merely Does not applf 
a creditor or some other person not necessarily a proper person to be ^ ^^ adminis- 
invested with such large powers. *^**°^* 

38. — (1.) Where a power or trust is given to or vested Powers to two 
in two or more executors or trustees iointlv. then, unless ®' ™°*'® 

, . , J jf > executors or 

the contrary is expressed in the instrument, if any, trustees. 
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S; 38 (1), (2) ; creating the power or trust, the same may be exercised or 

ss.^3V*o. performed by the survivor or survivors of them for the 

TRU8TBE8 AND time boiug. 

Executors. ^g.) This section applies only to executorships and 

trusts constituted after or created by instruments coming 

into operation after the commencement of this Act. 

As to survivor Compare the Act 21 Hen. VIII. c. 4. 

of executors Tjjjg section removes any difficulty as to whether one surviving 

^ *°^' executor can sell under a devise to executors to sell (see Sug. Powers, 

126 et seq., 8th ed.). 
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VIII. — Mabbied Women. 

39. — (I.) Notwithstanding that a married woman is 
restrained from anticipation, the Conrt may, if it thinks 
fit, where it appears to the Court to be for her benefit, by 
judgment or order, with her consent^ bind her interest in 
any property. 

(2.) This section applies only to judgments or orders 
made after the commencement of this Act. 

See Bdbinson v. Wheelwriglit, 21 Beav. 214; 6 D. M. & G. 535. 
Also Tussavd v. Ttbmiud^ 9 Ch. D. 375, per James, L. J. 

40. — (1.) A married woman, whether an infant or not, 
shall by virtue of this Act have power, as if she were 
unmarried and of full age, by deed, to appoint an 
attorney on her behalf for the purpose of executing any 
deed or doing any other act which she might herself exe- 
cute or do ; and the provisions of this Act relating to 
instruments creating powers of attorney shall apply 
thereto. 

(2.) This section applies only to deeds executed after 
the commencement of this Act. 

This section when originally inserted had more special reference to 
the sections struck out in the House of Commons (see Appendix) 
enabling married women to convey by deed simply without acknow- 
ledgment. An acknowledged deed is necessarily incapable of being 
executed by attorney, but under this section a power of attorney will 
. be effectual as regards all other deeds or acts capable of being executed 
or done by a married woman. 
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IX. — Infants, ' J— 

Infants. 

4L Where a person in his own ri^ht seised of or en- ^ , — 7- 
titled to land for an estate in f^ simple, or for any lease- t't^^ 
hold interest at a rent, is an infant, the land shall be '°/?',^T?*'"' 

, , _ ^_' .i.ioiiT^ 40&41 Vict. 

deemed to be a settled estate within the Settled Estates c. is. 
Act, 1877. 

This section enables the Court for the benefit of an infant to sell his Sale of infantas 
fee simple estate, not only where he has acquired it under a settlement land in fee 
(see definition of " settlement " in the Settled Estates Act, 1877), but ""P^** 
also where it has come to him by descent or devise in fee. Before this 
Act the Court bad no authority to sell the real estate of an infant upon 
the mere ground that a sale would be beneficial (see Calvert v. Ood/rey^ 
6 Beav. 9T ; and cases cited, Dart. V. A P. 1223 («) 5th ed.). 

It also enables the Court to authorize leases and sales of the infant's Leases and ules 
land of every tenure, and it is conceiyed that the guardians of an **' infant's land 
infant may under this section, and ss. 46 and 49 of the Settled Estates 
Act, 1877, grant leases for twenty-one years of the infant's land with* 
put the authority of the Court. As to the power of the Court to * 
authorise leases of infant's land under 11 Geo. 4 & 1 Will. 4, c 65, 
see Simpson on Infants, p. 334, and Be Leteh/ord, 2 Ch. B. 719. 

All the powers of the Settled Estates Act, 1877, may be executed by 
the guardians on behalf of the infant (s. 49). 

42. — (1.) If and as long as any person who would but Management 
for this section be beneficially entitled to the possession receipt and 
of any land is an infant, and being a woman is also un- application 

, .Ti»,. 11 of income 

marned, the trustees appointed for this purpose by the during 
settlement, if any, or if there are none so appointed, then ™»^onty. 
the persons, if any, who are for the time being under the 
settlement trustees with power of sale of the settled land, 
or of part thereof, or with power of consent to or approval 
of the exercise of such a power of sale, or if there are 
none, then any persons appointed as trustees for this 
purpose by the Court, on the application of a guardian or 
next friend of the infant, may enter into and continue in 
possession of the land ; and in every such case the sub* 
sequent provisions of this section shall apply. 

The word ''settlement" includes all settlements by whatever in- Meaning of 
strument made, whether deed, will, writing, or Act of Parliament; settlement, 
see subs. 7, which refers to the instrument by which the settlement is 
made, and definition, s. 2 (xiii.). 

F 2 
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S. 42 (2), (3), (2.) The trustees shall manage or superintend the 
^*.^L^^' management of the land, with full power to fell timber 
Infants. or cut underwood from time to time in the usual course 
for sale, or for repairs or otherwise, and to erect, pull 
down, rebuild, and repair houses, and other buildings and 
erections, and to continue the working of mines, minerals, 
and quarries which have usually been worked, and to 
drain or otherwise improve the land or any part thereof, 
and to insure against loss by fire, and to make allowances 
to and arrangements with tenants and others, and to de- 
termine tenancies, and to accept surrenders of leases and 
tenancies, and generally to deal with the land in a proper 
and due course of management ; but so that, wl^ere the 
infant is impeachable for waste, the trustees shall not 
commit waste, and shall cut timber on the same terms 
only, and subject to the same restrictions, on and subject 
, to which the infant could, if of full age, cut the same. 

(3.) The trustees may from time to time, out of ther 
income of the land, including the produce of the sale of 
timber and underwood, pay the expenses incurred in the 
management, or in the exercise of any power conferred 
by this section, or otherwise in relation to the land, and 
all outgoings not payable by any tenant or other person, 
and shall keep down any annual sum, and the interest of 
any principal sum, charged on the land. 

(4.) The trustees may apply at discretion any income 
which, in the exercise of such discretion, they deem 
proper, according to the infant's age, for his or her main- 
tenance, education, or benefit, or pay thereout any money 
to the infant's parent or guardian, to be applied for the 
same purposes. 

(5.) The trustees shall lay out the residue of the in- 
come of the land in investment on securities on which 
they are by the settlement, if any, or by law, authorized 
to invest trust money, with power to vary investments ; 
. and shall accumulate the income of the investments so 
made in the way of compound interest, by from time to 
time similarly investing such income and the resulting 
income of investments ; and shall stand possessed of the 



<30NVEYANCING AND LAW OF PROPBRTY ACT. 69 

accumnlated fund arising from income of the land and s. 42 (5), (6), 
from investments of income on the trusts following vM^)* 
(namely) : ' Iwfants. 

(i.) K the infant attains the age of twenty-one years, 

then in trust for the infant ; 
(ii.) If the infant is a woman and marries while an 
infant, then in trust for her separate use, inde- 
pendently of her husband, and so that her 
receipt after she marries, and though still an 
infant, shall be a good discharge ; but 
(iii.) If the infant dies while an infant, and being a 
woman without haying been married, then, where 
the infant was, under a settlement, tenant for life, 
or by purchase tenant in tail or tail male or tail 
female, on the trusts, if any, declared of the 
accumulated fund by that settlement; but 
where no such trusts are declared, or the infant 
has taken the land from which the accumulated 
fund is derived by descent, and not by pur- 
chase^ or the infant is tenant for an estate in fee 
simple, absolute or determinable, then in trust 
for the infant's personal representatives, as part 
of the infant's personal estate ; 
but the accumulations, or any part thereof, may at any 
time be applied as if the same were income arising in the 
then current year. 

(6.) Where the infant's estate or interest is in an un- 
divided share of land, the powers of this "section relative 
to the land may be exercised jointly with persons entitled 
to possession of, or having power to act in relation to, the 
other undivided share or shares. 

(7.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument under 
which the interest of the infant arises, and shall have 
effect subject to the terms of that instrument and to the 
provisions therein contained. 

(8.) This section applies only where that instrument 
comes into operation after the commencement of this 
Act. 



70 CONVEYANCING AND LAW OF PROPERTY ACT. 



SS. 42, 43. 



Infants. 



form. 



Application 
by trustees 
of income of 
property of 
infant for 
maintenance, 
&c. 



This section goes somewhat beyond what can be done by deed. The 
trust extends over the minority of a tenant in tail by descent, as well as 
the minority of a tenant in tail by purchase, which in a deed or will 
How far this would be a void trust (see 1 Jarman, 274, 4th ed.) To this there is 
^^>^°hi*^*** 1 P^^'^^cally no objection, as the same accumulation would take place 

by operation of law or under the direction of the Court in an adminis- 
tration action. Under subs. 5 the trust for disposal of the proceeds of 
accumulation is strictly confined within what could be done by deed 
or will. 

43. — (1.) Where any property is held by trustees in 
trust for an infant, either for life, or for any greater 
interest, and whether absolutely, or contingently on his 
attaining the age of twenty-one years, or on the occur- 
rence of any event before his attaining that age, the 
trustees may, at their sole discretion, pay to the infant's 
parent or guardian, if any, or otherwise apply for or to- 
wards the infant's maintenance, education or benefit, the 
income of that property, or any part thereof, whether 
there is any other fund applicable to the same purpose, 
or any person bound by law to provide for the infant's 
maintenance or education, or not. 

(2.) The trustees shall accumulate all the residue of 
that income in the way of compound interest, by in- 
vesting the same and the resulting income thereof from 
time to time on securities on *which they are by the 
settlement, if any, or by law, authorized to invest trust 
money, and shall hold those accumulations for the benefit 
of the person who ultimately becomes entitled to the 
property from which fhe same arise ; but so that the 
trustees may at any time, if they think fit, apply those 
accumulations, or any part thereof, as if the same were 
income arising in the then current year. 

(3.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument under 
which the interest of the infant arises, and shall have 
effect subject to the terms of that instrument and to the 
provisions therein contained. 

(4.) This section applies whether that instrument 
comes into operation before or after the commencement 
of this Act. 
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This section replaces s. 26 of Lord Cranworth's Act, and is so worded SS. 43, 44 (1), 
as to avoid the question raised in the case of In re George, 5 Ch. D. 837, (2), (3). 
on the words in that Act, '* the income to which such infant may be j 

entitled in respect of such property." In the case of a simple pecuniary 

legacy to an infant contingent on his attaining twenty-one, the execu- -Applies to all 
tors would be bound to set it apart, and in the absence of any direction ^^J^ vWen 
to the contrary, it is conceived that the effect of this section is to in trust for an 
prevent the residuary legatee being entitled to the income of the legacy ii^f^it, 
unless the infant dies under twenty-one, in which case the residuary 
legatee takes only the accumulations representing the unapplied residue 
of the income (see Re Cotton^ 1 Ch. D. 232). 

Rentcharoes 
X. — EeNTCHABGES and OTHER ANNUAL SUMS. AnnuaT^^s. 



44. (1.) Where a person is entitled to receive out of Remedies for 
any land, or out of the income of any land, any annual I^uaiTums 
sum, payable half-yearly or otherwise, whether charged charged on 
on the land or on the income of the land, and whether 
by way of rentcharge or otherwise, not being rent inci- 
dent to a reversion, then, subject and without prejudice 
to all estates, interests, and rights having priority to the 
annual sum, the person entitled to receive the same shall 
have such remedies for recovering and compelling pay- 
ment of the same as are described in this section, as far 
as those remedies might have been conferred by the 
instrument under which the annual sum arises, but not 
further. 

(2.) If at any time the annual sum or any part thereof 
is unpaid for twenty-one days next after the time ap- 
pointed for any payment in respect thereof, the person 
entitled to receive the annual sum may enter into and 
distrain on the land charged or any part thereof, and 
dispose according to law of any distress found, to the 
intent that thereby or otherwise the annual sum and all 
arrears thereof, and all costs and expenses occasioned by 
non-payment thereof, may be fully paid. 

(3.) If at any time the annual sum or any part thereof 
is unpaid for forty days next after the time appointed for 
any payment in respect thereof, then, although no legal 
demand has been made for payment thereof, the person 
entitled to receive the annual sum may enter into pos- 
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S. 44 (3), (4), session of and hold the land charged or any part thereof, 

(5)>^). aj^^ lojg^Q ii^Q income thereof, until thereby or otherwise 

Rentcharges the annual sum and all arrears thereof due at the time of 

Annual Sums, his entry, or afterwards becoming due during his con- 



tinuance in possession, and all costs and expenses occa- 
sioned by nonpayment of the annual sum, are fully paid ; 
and such possession when taken shall be without im- 
peachment of waste. 

(4.) In the like case the person entitled to the annual 
charge, whether taking possession or not, may also by 
deed demise the land charged, or any part thereof, to a 
trustee for a term of years, with or without impeachment 
of waste, on trust, by mortgage, or sale, or demise, for all 
or any part of the term, of the land charged, or of any 
part thereof, or by receipt of the income thereof, or by 
all or any of those means, or by any other reasonable 
means, to raise and pay the annual sum and all arrears 
thereof due or to become due, and all costs and expenses 
occasioned by nonpayment of the annual sum, or in- 
curred in compelling or obtaining payment thereof, or 
otherwise relating thereto, including the costs of the 
preparation and execution of the deed of demise, and 
the costs of the execution of the trusts of that deed; 
and the surplus, if any, of the money raised, or of 
the income received, under the trusts of that deed shall 
be paid to the person for the time being entitled to the 
land therein comprised in reversion immediately ex- 
pectant on the term thereby created. 

(5.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument under 
which the annual sum arises, and shall have effect subject 
to the terms of that instrument and to the provisions 
therein contained. 

(6.) This section applies only where that instrument 
comes into operation after the commencement of this 
Act. 

How agrees This section gives the remedy for a rentcharge ordinarily inserted in 

with usual settlements, except that there is only given a power to limit a term. 

No more seems required, as the remedy by means of a term is rarely 

wanted, and if wanted the term can be created. 
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45. — (1.) Where there is a quit-rent, chief-rent, rent- s. 45. 
charge, or other annual sum issuing out of land (in this ^tBfrrcalBaw 
section referred to as the rent), the Copyhold Commis- -^»i> other 

I-,; . T ...A, Annual Sums* 

sioners shall at any time, on the requisition of the owner 

of the land, or of any person interested therein, certify i^«»p*^<>» ^ 
the amount of money in consideration whereof the rent other per- 
may be redeemed. P**"*^ *^***'«''- 

(2.) Where the person entitled to the rent is abso- 
lutely entitled thereto in fee simple in possession, or is 
empowered to dispose thereof absolutely, or to give an 
absolute discharge for the capital value thereof, the 
owner of the land, or any person interested therein, may, 
after serving one month's notice on the person entitled to 
the rent, pay or tender to that person the amount certi- 
fied by the Commissioners. 

(3.) On proof to the Commissioners that payment or 
tender has been so made, they shall certify that the rent 
is redeemed under this Act ; and that certificate shall be 
final and conclusive, and the land shall be thereby abso- 
lutely freed and discharged from the rent. 

(4.) Every requisition under this section shall be in 
writing ; and every certificate under this section shall be 
in writing, sealed with the seal of the Commissioners. 

(5.) This section does not apply to tithe rentcharge, or 
to a rent reserved on a sale or lease, or to a rent made 
payable under a grant or licence for building purposes, or 
to any sum or payment issuing out of land not being 
perpetual. 

(6.) This section applies to rents payable at, or created 
after, the commencement of this Act. 

(7.) This section does not extend to Ireland. 

This section gives power to an owner to purchase up certain rents Diflicnlty in 
issuing out of his land. It applies only where there is a person seised P''<>J^»<^°g ^^r 
in fee simple of the rent, and will have a limited operation. There is owners, 
difficulty in any other case on account of the expense of dealing with 
the purchase-money, generally small. Perhaps hereafter some means 
may he found of enahling a landowner to purchase up and extinguish 
all rents including tithe rentcharge. 

The rents referred to in this section would not except in the case of a 
perpetual rentcharge or annuity he incumhrances within s. 5. They 
are incidents of tenure. 
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SS. 46, 47. 



powebs ov 
Attorney. 



Execution 
under power 
of attorney. 



XI. — POWEBS OF AtTOBNEY. 

46. — (1.) The donee of a power of attorney may, if he 
thinks fit, execute or do any assurance, instrument, or 
thing in and with his own name and signature and his 
own seal, where sealing is required, by the authority of 
the *donor of the power ; and every assurance, instrument, 
and thing so executed and done shall be as effectual in 
law, to all intents, as if it had been executed or done by 
the donee of the power in the name and with the signa- 
ture and seal of the donor thereof. 

(2.) This section applies to powers of attorney created 
by instruments executed either before or after the com- 
mencement of this Act. 

This section had especial reference to sections stnick out in the House 
of Commons (see Appendix), but may still be of use in some cases (see 
next section). 



death, &c. 
good. 



Payment by 47. — (1.) Any persou making or doing any payment 

p"ww withouT ^^ ^^*' ^^ S^^d faith, in pursuance of a power of attorney, 
notice of shall uot be liable in respect of the payment or act by 

reason that before the payment or act the donor of the 
power had died or become lunatic, of unsound mind, or 
bankrupt, or had revoked the power, if the fact of death, 
lunacy, unsoundness of mind, bankruptcy, or revocation 
was not at the time of the payment or act known to the 
person making or doing the same. 

(2.) But this section shall not affect any right against 
the payee of any person interested in any money so paid^ 
and that person shall have the like remedy against thei 
payee as he would have had against the payer if the pay- 
ment had not been made by him., 

(3.) This section applies only to payments and acts 
made and done after the commencement of this Act. 



As to com- 
pleting 



This section is supplementary to 22 & 23 Vict. c. 35, s. 26, which 
applied only to trustees, executors, and administrators. It is still 
necessary for a purchaser taking a conveyance under power of attorney 



power of *^ ascertain that the principal is alive at the time of execution of the 

attorney. 



conveyance. The sections intended to meet this difficulty were struck 
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out in the House of Commons (see Appendix). But this section seems SS. 47, 48. 

to enable the attorney to give a valid discharge for the purchase-money, 

so that where the contract is binding on the vendor, the purchaser ^^^^e? 

would obtain a good equitable title. The legal estate would remain 

outstanding, but a conveyance could be obtained from the personal 
representatives under s. 4. Notwithstanding this section, it will be 
be best still to continue the old practice of depositing or retaining the 
purchase-money until it is ascertained that the vendor survived the 
date of execution by his attorney. 

48. — (1.) An instrument creating a power of attorney. Deposit of 
its execution being verified by affidavit, statutory de- f^^^^g^ts 
claration, or other sufficient evidence, may,- with the creating 
affidavit or declaration, if any, be deposited in the Central attorney. 
Office of the Supreme Court of Judicature. 

(2.) A separate file of instruments so deposited shall 
be kept, and any person may search that file, and inspect 
every instrument so deposited, and an office copy thereof 
shall be delivered out to him on request. 

(3.) A copy of an instrument so deposited may be pre- 
sented at the office, and may be stamped or marked as an 
office copy, and when so stamped or marked shall become 
and be an office copy. 

(4.) An office copy of an instrument so deposited shall 
without further proof be sufficient evidence of the con- 
tents of the instrument and of the deposit thereof in the 
Central Office. 

(5.) General Eules may be made for purposes of this 
section, regulating the practice of the Central Office, and 
prescribing, with the concurrence of the Commissioners 
of Her Majesty's Treasury, the fees to be taken therein. 

(6.) This section applies to instruments creating 
powers of attorney executed either before or after the 
commencement of this Act. 

Where a person upon going abroad, or for any other reason, gives a 
general power of attorney, there is always a difficulty in securing its 
production for the benefit of those persons whose rights depend on an 
exercise of the power, the original document being necessarily retained 
for subsequent use. Under this section the original may be deposited, 
and may be inspected at any time by all persons interested, and an 
office copy obt^ned. 
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SS. 49, 50, 51 
(1). 

Construction 
AND Effect 

OF Deeds and 
OTHER In- 
struments. 

Use of word 
grant un- 
necessary 



As to necessity 
for word 
" grant," 



Conveyance by 
a person to 
himself, &c. 



Singular in- 
cludes plural 
in Acts of 
Parliament. 



How land to be 
conveyed to 
tenants in 
common. 



Words of 
limitation in 
fee or in tail. 



XII. — Construction and Effect of Deeds and 

OTHER Instruments. 

49. — (1.) It is hereby declared that the use of the 
word grant is not necessary in order to convey tenements 
or hereditaments^ corporeal or incorporeal. 

(2.) This section applies to conveyances made before 
or after the commencement of this Act. 

Since the Act 8 & 9 Vict. c. 106, s. 2, enabled land in possession to 
be conveyed by grant, it has been the practice, though probably not 
necessary, to use that word in conveyances of freehold land. This 
section is intended to remove any question as to the necessity of so 
doing. In future the word " convey *' will probably be used as to both 
freeholds and leaseholds (see s. 2 (v.), s. 57, and Forms in 4th schedule 
of this Act). 

60. — (1.) Freehold land, or a thing in action, may be 
conveyed by a person to himself jointly with another 
person, by the like means by which it might be con- 
veyed by him to another person ; and may, in like 
manner, be conveyed by a husband to his wife, and by 
a wife to her husband, alone or jointly with another 
person. 

(2.) This section applies only to conveyances made 
after the commencement of this Act. 

This section is supplementary to 22 & 23 Vict. c. 35, s. 21, which 
applies only to personal property. 

It will be borne in mind in reading this and many other sections of 
the Act that under 13 & 14 Vict. c. 21, s. 4, the singular includes the 
plural in Acts of Parliament. 

This section is only intended to apply to a conveyance in joint 
tenancy, as in the ordinary case of the appointment of a new trustee. 
If land conveyed by A. is to be held in common by himself and B., 
the proper course is either for A. to convey an undivided share to B., 
or to convey the entirety to B. to the use of himself and B. as tenants 
in common. The latter form would be adopted only to make covenants 
run with the land. * 

61. — (1.) In a deed it shall be sufficient, in the limita- 
tion of an estate in fee simple, to use the words in fee 
simple, without the word heirs ; and in the limitation of 
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en estate in tail, to nse the words in tail without the ss. 5i, 52, 53. 
words heirs of the body; and in the limitation of an construction 
estate in tail male or in tail female, to nse the words in and Effect 
tail male, or in tail female, as the case requires, without othee In- 
the words heirs male of the body, or heirs female of the gr RUMEN Ts. 
body. 

(2.) This section applies only to deeds executed after 
the commencement of this Act. 

See this section illustrated in Fourth Schedule, Form lY. 

The principal effect of this section is to shorten the expressions Short ezpres- 
required in a deed to create estates tail and cross remainders. There "®? ?^^ estate 
still remains the distinction hetween deeds and wills that in a will ^ 
many expressions, such as *' A. and his assigns for ever," '< A. and his 
issue," &c., will create an estate of inheritance, but in a deed no wordd 
are sufficient except the old technical words and the words authorized 
by this section, 

52. — (1.) A person to whom any power, whether Powers simply 

1 J 'xi- 'xx ± ' * T-jj collateral, 

coupled with an mterest or not, is given may by deed 
release, or contract not to exercise, the power. 

(2.) This section Applies to powers created by instru- 
ments coming into operation either before or after the 
commencement of this Act. 

This section removes the difficulty which arose from the indestructi- 
bility of powers simply collateral, t.e. powers given to a person not 
taking any estate to dispose of or charge the estate in favour of some 
other person (see Sug. Powers, 47, 49, 8th ed.). 

This section does not apply where the release of a power would be a Release of 

breach of trust, as in Wetter v. Ker, L, R 1 Sc. Ap, 11, 14. power must 

not be a breach 
eo -I of trust. 

68. — (1.) A deed expressed to be supplemental to a Construction of 
previous deed, or directed to be read as an annex thereto, supplemental 

■■• 'or annexed 

shall, as far as may be, be read and have effect as if the deed, 
deed so expressed or directed were made by way of 
indorsement on the previous deed, or contained a full 
recital thereof. 

(2.) This section applies to deeds executed either 
before or after the commencement of this Act, 

The enactment in this section, though not necessary, seems required Practical use of 
to introduce the practice of using, instead of an indorsed deed, a separate *^*s *• ^^* 
deed in a similar form referring to but not reciting the previous deed. 
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SS. 53, 54, 55, The reference to the previous deed need only be such as clearly to 

56 (1). identify it. For this purpose the date and the parties will in most cases 

CoNffTRUCTioN ^ sufl&cient (see Fourth Schedule, Form II.). Deeds can then be made 

AND EFFEcrr up bookwise in a form now common ; the supplemental deed can be 

OP Deeds and attached after execution, and both together will be easily readable. A 

a^^^«^ further charge cannot as a general rule be made by indorsement on the 

mortgage deed which the mortgagee will not allow out of his possession, 

but a supplemental deed of further charge can be sent to the mortgagor 
for execution, and afterwards annexed by the mortgagee to his mortgage 
deed without letting the latter go out of his possession. ^ 

Receipt in deed 54, — (1.) A receipt for Consideration money or securi- 
sufficient. ^j^g jj^ ^j^^ ^^^^y ^f ^^ j^^^ gj^^^jj ^ye a Sufficient discharge 

for the same to the person paying or delivering the 

same^ without any further receipt for the same being 

indorsed on the deed. 

(2.) This section applies only to deeds executed after 

the commencement of this Act. 
Receipt in deed 55. — (1.) A receipt for Consideration money or other 
or indorsed, consideration in the body of a deed or indorsed thereon 

evidence for . •' 

subsequent shall, in favour of a subsequent gurchaser^ not having 
purchaser. ^^^j^^ ^^^^ ^^^ ^^^^^ ^^ ^^^^^ Consideration thereby 

acknowledged to be received was not in fact paid or 
given, wholly or in part, be sufficient evidence of the 
payment or giving of the whole amount thereof. 

(2.) This section applies only to deeds executed after 
the commencement of this Act. 

Effect of receipt This and the preceding section make the receipt in the body of the 
in body of deed, deed sufiBcient evidence of payment. Formerly that receipt was in 

equity little more than a mere form : see Kennedy v. Green, 3 My. & 
K. 699, 716 ; Greenslade v. Dare, 20 Beav. 284, 292. 

Receipt in deed 56* — (!•) Where a solicitor produces a deed, having 
**'*k^^?^r* in the body thereof or indorsed thereon a receipt for 

authonty for ^ , •' ^ ^ * 

payment to consideration money or other consideration, the deed 

being executed, or the indorsed receipt being signed, by 
the person entitled to give a receipjb for that considera- 
tion, the deed shall be sufficient authority to the person 
liable to pay or give the same for his paying or giving 
the same to the solicitor, without the solicitor producing 
any separate or other direction or authority in that 



solicitor. 
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l)ehalf from the person who executed or signed the deed ss. 56, 57, 58. 

or receipt. cosw^cno^ 

(2.) This section applies only in cases where considera- . and Effectt 
tion is to be paid or given after the commencement of and other 

this Act. Instruments. 

This section meets the dictum of L.J. Turner in Vtney v. Chaplin, 
2 De G. & J. 468, 482, making an additional document necessary where ' 
the purchase-money was to be paid to the vendor's solicitor, namely an 
express authority to pay to him : see also Exparte Svnnbanks, 11 Ch. D. 
525. Where a vendor wishes to receive the purchase-money himself 
he will of course attend on completion of the purchase, otherwise he 
can deliver the deed executed to his solicitor, who will thereby have 
implied authority to receive the purchase-money. The two last pre- 
ceding sections render unnecessary the indorsed receipt and the separate 
authority to pay, and prevent the difficulty and delay sometimes caused 
by the omission to sign. The one receipt now required may be either 
in the body of the deed or indorsed. 

57. Deeds in the form of and using the expressions in Sufficiency of 
the Forms given in the Fourth Schedule to this Act, or ^^aJde^'''^^ 
in the like form or using expressions to the like effect, 
shall, as regards form and expression in relation to the 
provisions of this Act, be sufficient. 

58. — (1.) A covenant relating to land of inheritance, Covenants to 
or devolving on the heir as special occupant, shall be ^wa)?"* 
deemed to be made with the covenantee, his heirs and 
assigns, and shall have effect as if heirs and assigns were 
expressed. 

(2.) A covenant relating to land not of inheritance, or 
not devolving on the heir as special occupant, shall be 
deemed to be made with the -covenantee, his executors, 
administrators and assigns, and shall have effect as if 
executors, administrators, and assigns were expressed. 

(3.) This section applies only to covenants made after 
the commencement of this Act. 

This section renders unnecessary the mention of " heirs and assigns," 
(X *' executors, administrators, and assigns," of the covenantee for the 
purpose of making a covenant run with the land, but it does not make 
a covenant so run where it would not so run if the " heirs and assigns,** 
or " executors, administrators, and assigns " were expressed. 

(a) The marginal notes of this and the next section should be As to marginal 
transposed. "®*®' 
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ss. 50, 60 (1). 69. — (1.) A covenant, and a contract under seal, and 

CoNOTRUCTioN ^ ^^^ OT obligation under seal, though not expressed to 

AND Effect bind the helrs, shall operate in law to bind the heirs and 

AND OTHER ^^ cstato, as well as the executors and administrators 

Instruments, ^nd personal estate, of the person making the same, as if 

Coyenants to hoirs Were expressed. 

&c.*(6). ° ^ "' (2.) This section extends to a covenant implied by 

virtue of this Act. 

(3.) This section applies only if and as far as a con- 
trary intention is not expressed in the covenant, contract, 
bond, or obligation, and shall have effect subject to the 
terms of the covenant, contract, bond, or obligation, and 
to the provisions therein contained. 

(4.) This section applies only to a covenant, contract, 
bond, or obligation made or implied after the commence- 
ment of this Act. 

Though by the Act 32 & 33 Vict. c. 46, specialty debts binding the 
heirs rank no higher in the administration of assets than other debts 
against the land, there is still, under 11 Geo. 4 & 1 Will. 4, a 47, 
ss. 6 and 8, the power to sue the heir or devisee personally for such 
debts, and obtain judgment against him to the extent of the £U3set« 
which have devolved on him. Accordingly a creditor having so ob- 
tained judgment takes priority of other creditors against the land, and 
recovers without any necessity for probate or letters of administration 
which are only required to support proceedings in an administration 
action. All covenants will now bind the heir or devisee so as to enable 
an action to be brought against him personally, though the heir is not 
expressly mentioned. It has always been unnecessary expressly to 
mention executors or administrators. 

As to marginal (li) See note (a) to last section, 
note. 



Effect of cove- 60, — (1.) A coycnant^ and a contract under seal, and 
wmore jointly, * bond or obligation under seal, made with two or more 
jointly, to pay money or to make a conveyance, or to do 
any other act, to them or for their benefit, shall be 
deemed to include, and shall, by virtue of this Act, 
imply, an obligation to do the act to, or for the benefit 
of, the survivor or survivors of them, and to, or for the 
benefit of, any other person to whom the right to sue on 
the covenant, contract, bond, or obligation devolves. 



and other 
Instruments. 
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• ' (2.) Thia section extend^^ to 8 covenant implied by s. 60 (2V<3X 
virtue of this Act, W;^i.O)- 

(3.) This section applies only if and as far as a Construotioii 
contrary intention is. not. expressed in the covenanty or Deeds 
contract, bond, or obligation, and shall haye effect sub- 
ject to the covenant^ contract, bond^ or obligation, and to 
the provisions therein contained* . 
' (4.) This section applies only to a covenant, contract^ 
bond, or obligation made or implied after the commence*^ 
ment. of this. Act* 

This section must be read in connection with ss. 58 and 59. The 
^ect of the three last preceding sections taken together is that every 
covenant may now be made in the simple fonn r ** A. hereby covenants 
with B. that," &c. ; or " A. hereby covenants with B. and C. that,** Ac» 
In this form the covenant will bind the heirs, and where relating to 
land of any tenure will run with the land as if the old full form 
applicable to the case had been used. Further it will be sufficient as 
regards the acts to be done under the covenaat, to say '* that A. will 
pay to B.,** or <* that A. will at the request of B^ 4o all such acts,** &c. ; 
•• that A. will pay to B. and C," or " that A. will at the request pf R 
and C.do all such acts,** &c. Under covenants in this form the heirs 
or assigns of B. (m case for instance of a covenant to pay rent of free- 
hold land to B. the lessor), or the executors or . administrators of B. (as 
in case of a mortgage debt) will stand precisely in the place of B. Also 
the survivor of B. and C, or the heirs or assigns, or the executors; 
administrators, or assigns of such survivor, as the case may be, will 
stand precisely in the place of B. aud G; as if the old full form of 
covenant had been used. Thus not only are all covenants greatly 
shortened, but the form of a covenant with several persons is reduced 
to tliat of a covenant with one person. The same principle applies to 
"any contract under seal, as, for instance, the proviso for redemption or 
the proviso for reduction of the rate of interest on a mortgage, and to 
contracts in a marriage settlement : see General Forms, post, 

61» — (1.) Where in a mortgage, or an / obligation for Effect of ad- . , 
payment of money, or a transfer of a mortgage or of ^"ount^icf' 
such an obligation, the sum, or any part of the suin, 
advanced. or owing is expressed to be advanced by or 
owing to more persons than one out of money, or as 
money, bejonging to t^e^n on a joint account, or a 
mortgage, or such an obligation, or such a transfer is 
,made to more persons than oiie, jointly, and not in 

a 
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and other 
Instruments. 



s. 61 (1), (2% shaieSy the mortgage money, or other money, or money's 
(3);S^(i> ^Qrt]i foj. i\^Q tijj^e being due to those persons on tike 

CoNVTRucrioN mort&:age or oblie^ation, shall be deemed to be and 
T S' renulTmoney or mon;y'8 worth belonging to ihc^ 
persons on a joint account, as between them and the 
mortgagor or obligor ; and the receipt in writing of the 
survivors or last survivor of them, or of the personal 
representatives of the last survivor, shall be a complete 
discharge for all money or money's worth for ihe time 
being due, notwithstanding any notice to the payer ot a 
severance of the joint account. 

(2.) This section applies only if and as far as a con- 
trary intention is not expressed in the mortgage, or 
obligation, or transfer, and shall have effect subject to 
the terms of the mortgage, or obligation, or transfer, and 
to the provisions therein contained. 

(3.) This section applies only to a mortgage, or obliga- 
tion, or transfer made after the commencement of this 
Act. 

The oidinaiy joint aooonnt clanae had two objects : (1) To relmt the 
presampdon in eqoitj that the money was adyanced in equal shares, 
and to convert it into a joint adyance, (2) The adyance being origin- 
ally joint to enable the money, after the death of one of the persons 
making the adTance, to be paid to the sarvivors or the snrriTor, or his 
lepiesentatiyes, without inqniry whether the joint acoonnt had been 
aeyered, the danae operating in fact as a contract that a seTeranoe (if 
any) should not affect the right of the surviTor to give a receipt. Both 
these objects are effected by the present section. The section applies 
either whether the adyance is exivessly stated to be on a joint account, 
or where the security is not expressly made to persons in shares, so 
that an expression of the joint account is not necessary, though it ia 
oonyenient aa a direct statemeiit of the rights of the mortgvgeeib 

62. — (1.) A conveyance of freehold land to the use 
that any person may have, for an estate or interest not 
exceeding in duration the estate conveyed in the land, 
any easement, right, liberty, or privilege in, or over, 
or with respect to that land, or any part thereof, shall 
operate to vest in possession in that person that ease- 
ment, right, liberty, or privilege, for the estate or interest 
expressed to be limited to him ; and he, and the persons 



Gnats oC 
menta, ke^ by 
wmy of use. 
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deriving title under him, shall have, use, and enjoy the ss. 62 (2), 63, 
same accordingly. ^^' 

(2.) This section applies only to conveyances made CoNCTRucnoN 
after the commencement of this Act. T ^« 

ANT) OTHElt. 

The Statute of Uses, 27 Hen. YIII. c 10, s. 1 (by force, as it Beems, Ii^struiients. 

of the words, ** of and in such like estates "), enabled estates only to 

be raised by way of use, and s. 5 enabled rent-charges to be raised by 
way of use. The statute does not contain any section applicable to the 
creation of other interests de novo (see Beaudely v. Brook^ Cro. Jac. 
189 ; Bac. Ab. Uses, F.), but when created for a freehold interest s. 1 
enabled them to be conveyed to uses as being hereditaments. Conse* 
quently under a conveyance to uses or under a power of sale and 
exchange a right of way or. other easement or liberty could not be 
created, but being in existence could be conveyed. 

63» — (1.) Every conveyance shall, by virtue of this Provision for 
Act, be effectual to pass all the estate, right, title, ^ *** * 
interest, claim, and demand which the conveying parties 
respectively have in, to, or on the property conveyed, or 
expressed or intended so to be, or which they respectively 
have power to convey in, to, or on the same. 

(2.) This section applies only if and as far as a contrary 
intention is not expressed in the conveyance, and shall 
have effect subject to the terms of the conveyance and to 
the provisions therein contained. 

(8.) This section applies only to conveyances made 
after the commencement of this Act. 

The object of this section is to abolish the ^ all estate " clause. The ** All estate 
'section does not say that every conveyance shall be deemed to contain <^^^^^^* 
this clause, which might be inconsistent with the terms of conveyance, 
as the word " conveyance " includes ** lease " (see s. 2 (v.)). It merely 
confirms a previously existing rule of law, and applies tiie rule in the 
same cases, namely, where a contrary intention is not expressed. Even 
with an express ** all estate '* clause a lease could not pass the fee for 
want of tlie word '* heirs" or '^ fee simple,** and also because the 
premises would be controlled by the habendum ; Go. lit, 183a. 

64. In the construction of a covenant or proviso, or Construction of 
other provision, implied in a deed by virtue of this Act, ^^^ ^^^ 
words importing the singular or plural number, or the 
masculine gender, shall be read as also importing the 
plural or singular number, or as extending to females, as 
the case may require. 

G 2 
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* 

s. 65 (1), (2). XIIL— Long Terms. 

liONQ Tebjis; 



65. — (1.) Where a residue unexpired of not leas than 
JfrwSue^of *wo hundred years of a term, which, as originally created, 
long term into ^gg for not Icss than three hundred years, is subsisting 
•« "mp «• '^ land, whether being the whole land originally com- 
prised in the term, or part only thereof, without any 
trust or right of redemption affecting the term in favour 
of the freeholder, or other person entitled in reyersion 
expectant on the term, and without any rent, or with 
merely a peppercorn rent or otheir rent having no money 
value, incident to the reversion, or having had a rent, 
not being m(3rely a peppercorn rent or other rent having 
no money value, originally so incident, which subs^ 
quently has been released^ or has become barred by lapse 
of time, or has in any other way ceased to be payable, 
then the term may be enlarged into a fee simple in the 
manner, and subject to the restrictions, in this section 
provided. 

(2.) Each of the following persons (namely)': 
(L) Any person beneficiaUy entitled in right of the 
term, whether subject to any encumbrance or 
not, to possession of any land comprised in 
the term; but, in case of a married woman^ 
with the concurrence of her husband, unless 
she is entitled for her separate use, whether 
with restraint on anticipation or not, and then 
without his concurrence ; 
(ii.) Any person being in receipt of income as trustee, 
in right of the term, or having the term vested 
in him in trust for sale, whether subject to any 
incumbrance or not ; 
(iii.) Any person in whom, as personal represeQtative 
of any deceased person, the term is vested, 
whether subject to any incumbrance or not ; 
shall, as fiEir as regards the land to which he is entitled, 
or in which he is interested, in right of the term, in any 
such character as aforesaid, have power by deed to declaiie 
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to the effect tliat^ from and after the exectitioti of the s. 65 (2), (S). 
deedy iiie term shall be enlarged into a fee simple* lonoTi^bmb. 

(8.) Thereupon, by virtue of the deed and of this Act, * 

the term shall become and be enlarged accordingly, and 
the person in whom the term was previously vested shall 
acquire and have in the land a fee simple instead of the 
term (a). 

This section enables the oonversion into fee simple of a long term in Section applies 
a case where it is practically Impossible that evidence of title to the ^ ^^n^^M* 
reversion in fee could exist at the expiration of the term, at least where qq appreciable 
the reversion is not vested in a corporation, and where also if such value, 
evidence did exist the value of the reversion must be infinitesimally 
small at the time of conversion. 

Before the Act 8 & 8 Vict. c. 106, a tortious fee, and for all practical Old mode of 
purposes an actual fee, could be acquired by means of a feoffment : see '^^'''^'^S '^* 
1 Sand. Uses, 30, 5th ed, i 2 ih. 14: et seq. But & 4 of the Act last 
referred to took away the tortious effect of a feofiinent, and rendered 
impossible the acquisition of a fee in place of a term. The usual origin 
of a long term is a mortgage by demise where the right of redemption 
has been foreclosed or has been barred by possession and lapse of time. 
The fact that the land is not freehold is often overlooked, complication 
of title arises, and the intentions of a testator are sometimes frustrated, 
the leasehold interest passing under a gift not intended to include it 

The power to convert into a fee is given to ''any person beneficially Who has power 
entitled*' "to possession " (see definition of "possession," s. 2 (iii.), *« concert, 
ante). Thus a tenant for life, legal or equitable, and whether the land 
is "subject to any incumbrance or not," can effect the convekrsion. A 
trustee can only convert where the. trust is active and he is in receipt 
of rent. Otherwise the beneficial owner is the person to convert. 
Thus a trustee under the usual trust for sale and conversion in a will 
.would be the proper person to effect a conversion, but not the trustee 
under a strict settlement holding the term on trusts curresponding to 
the limitation of the freeholds. There the equitable tenant for life 
would be the proper person. 

(a) The effect of subs. 3 is to defeat the reversion in fee in the same Efiect of con- 
way as on a disentail, so that the fee acquired by conversiofi is free **"***'*• 
irom all dealings affecting the original fee. 

It has been suggested (see Gierke and Brett's Gonv. A, p. 162), that 
A. having a lease for 999 years at a rent might demise to B. for 500 
years without rent, taking a fine, and then B. could acquire the fee^ Still 
the rights of A., such as they might be, would be preserved under 
subs. 4. But the section seems to apply only to a. term immediately 
under the fee, the expression " otlier person entitled " meaning " other 
psi'son entitled in remainder or reversion after the freeholder." 
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s. 65 (4\ (5). (4.) The estate in fee simple so acqniied by enlatge-^ 
hovoT^BMB. ™®^* eiiBil be subject to all the same trusts, powers, 

executory limitations over, rights, and equities, and to 

aU the same covenants and provisions relating to user 
and enjoyment, and to all the same obligations of every 
kind, as the term would have been subject to if it had 
not been so enlarged. 

(5.) But where any land so held for the residue of a 
term has been settled in trust by reference to other land, 
being freehold land, so as to go along with that other 
land as far as the law permits, and, at the time of 
enlargement, the ultimate beneficial inte;rest in the term, 
whether subject to any subsisting particular estate or 
hot, has not become absolutely and indefeasibly vested 
in any person, then the estate in fee simple acquired as 
aforesaid shall, without prejudice to any conveyance for 
value previously made by a person having a contingent 
or defeasible interest in the term, be liable to be, and 
shall be conveyed and settled in like manner as the 
other land, being freehold land, aforesaid, and until so 
conveyed and settled shall devolve beneficially as if it 
had been so conveyed and settled. 

Effect of subs. Under subs. 5, where there has been no dealing for valne with the 
ultimate beneficial interest in the term, and that interest has not be- 
come absolutely and indefeasibly vested (as where no tenant in tail 
by purchase has attained twenty-one), the land is for aU purposes of 
descent, devise, &c., changed from leasehold to fee simple. It will no 
longer vest absolutely in the first tenant in tail who attains twenty-one, 
but will descend under the entail if not disentailed. This result is the 
same as that produced whare leaseholds are sold under a power of sale 
and the proceeds invested in fee simple land. 

Where there has been a conveyance for value the effect of that 
conveyance is preserved. Thus suppose the settlement to be on A. for 
life, remtunder to his sons successively in tail, remainder to C. in tail, 
remainder to D. in fee, A. has no son of age, the term has not become 
absolutely and indefeasibly vested in any person, therefore the estate 
in fee simple acquired by conversion should be conveyed to the uses of 
the settlement, and in the meantime will devolve accordingly as to the 
equitable interest. But if C. (who will become absolutely entitled to 
the term in case A. dies without having a son who attedns twenty-one) 
has mortgaged his contingent interest then the mortgagee will take the 
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fee obtained by enlargement in the same event as he would have taken S. 65 (5% (6), 
the term, but the equity of redemption will devolve under the entail (^)» S. 66 <1). 
]f a son of A. attains twenty-one before the conversion is effected, then ];x)no Tebms. 

he becomes absolutely and indefeasibly entitled to the term, and this 

subs. 5 does not apply, but under subs. 4 the fee acquired is subject to 
the same trusts as the term, that is a trust for the son absolutely and 
no disentail is required. Under a will the land will pass as freehold or 
leasehold, according; to what it is at the time of the testator's death. 

(6.) The estate in fee simple so acquired shall, whether 
the term was originally created without impeachment of 
waste or not, inclade the fee simple in all mines and 
minerals which at the time of enlargement have not 
been severed in right, or in fact, or have not been severed 
or reserved by an inclosure Act or award. 

(7.) This section applies to every such term as afore- 
said subsisting at or after the commencement of this Act. 

Subs. 6 in effect gives to the owner of a fee obtained by enlargement Saves the 
the ria;ht to the mines in fee as well as the land, except in those cases ^^^^ ^J?'*''^' 
where there is a possibility that the mines can be shewn to be vested surface owner, 
in some other iierson than the reversioner in fee. 

Mines severed in right (as by conveyance separately from the land) 
will also be severed in right, but the words " in fact** seem also required 
to save the title of a person in possession of mines without obliging 
him to shew that they have been severed in right. 
^ See Precedent, post^ applicable to this section. 

XIV. — Adoption op Act. adoi-tionof 

Act. 

66. — (1.) It is hereby declared that the powers given "T" 
by this Act to any person, and the covenants, provisions, solicitor and 
stipulations, and words which under this Act are to be adolune Act 
deemed included or implied in any instrument, or are by 
this Act made applicable to any contract for sale or 
otli^er transaction, are and shall be deemed in law proper- 
powers, covenants, provisions, stipulations, and words, to 
be given by or to be contained in any such instrumenti 
or to be adopted in connexion with, or applied to, any, 
such contract or transaction ; and a solicitor shall not be 
deemed guilty of neglect or breach of duty, or become 
in any way liable, by reason of his omitting, in good 
faith, in any such instrument, or in conneziou with any 
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s. 66 (1), (2), guch Contract or transaction^ to negative the giving^ 
67^'(i>?\2); inclusion, implication, or application of any of those 

^^\ powers, coyenants, provisions, stipulations, or words, or 

Adoption 07 to insert or apply any others in place thereof, in any 
^' case where the prorisions of this Act would allow of his 
doing so. 

(2.) But nothing in this Act shall be taken to imply 
that the iBBertion in any such instrument, or the adoption 
in connexion with, or the application to, any contract or 
transaction, of any further or other powers, covenants, 
provisions, stipulations,, or words is improper. 
' (3.) Wher^ the solicitor is acting for trustees, executors, 
or other persons in a fiduciary position, those persons. 
9hall also be protected in like manner. 

(4.) Where such persons are acting without a solicitor^ 
they shall also be protected in like manner. 

Solicitor's Under this section a solicitor adopting the Act and framing his 

responsibilitj drafts tto as to incorporate the forms contained in the Act, or so as not 
adoption o?the *^ <JXclude any provisions of the Act, incurs no responsibilitj, those 
Act. forms and provisions being by this section declared proper. The same 

holds as to a trustee or executor. If he uses other forms his responsi- 
bility remains the same as before the Act. 
Adoption by Having regard to ^ubs. 3, trustees and executors will probably 

always require the Act to be adopted, thereby obtaining express 
statutory protection. 



trustees. 



MisCELLA- XV.— MiSOELIiANBOUS. 

NEOUS. 

Regulations 67« — (1.) Any notice required or authorized by this 

IS'°^ Act to be served shaU be in writing. 

(2.) Any notice required or authorized by this Act to 
be served on a lessee or mortgagor shall be sufficient, 
although only addressed to the lessee or mortgagor by 
that designation without his name, or generally to the 
persons interested without any name, and notwithstanding 
that any person to be affected by the notice is absent, 
under disability, unborn, or unascertained. 

(3.) Any notice required or authorized by this Act to 
be served shall be sufficientlv served if it is left at the 
last^known place of abode or business in the United 
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Kingdom of the lessee, lessor, mortgagee, mortgagor, or s. 67 (3), (4), 
other person to be served, or, in case of a notice required , 69 (i), (2),' 
or authorized to be served on a lessee or mortgagor, is (3), (4), (5). 
affixed or left for him on the land or any house or miscella- 
building comprised in the lease or mortgage, orj in case nboub. 
of a mining lease, is left for the lessee at the office or 
counting-house df the mine. 

(4.) Any notice required or authorized by this Act to 
be served shall also- be sufficiently Berved, if it is sent by 
post in a registered letter addressed to the lessee, lessor, 
mortgagee, mortgagor, or other person to be served, by 
name, at the aforesaid place of abode or business, office, 
or counting-house, and if that letter is not returned 
through the post-office undelivered; and that service 
shall be deemed to be made at the time at which the 
registered letter would in the ordinary course be delivered. 

(5.) This section does not apply to notices served in 
proceedings in the Court. 

68. The Act described in Part II. of the First Short title of 
Schedule to this Act shall, by virtue of this Act, have c.62!^'"*'** 
the short title of the Statutory Declarations Act, 1835, 
and may be cited by that short title in any declaration 
made for any purpose under or by virtue of that Act, or 
in any other document, or in any Act of Parliament. 



XVL — CoUBT; PbOCEDUBE; OrdebS. CotrnT; Pro- 

cedure; 

69.— (1.) All matters within the jurisdiction of the ^!^- 
Court under this Act shall, subject to the Acts regulating. Regulations 
the Court, be assigned to the Chancery Division of the pryments^into 
Court. <^~>T* *«.^ 

appUcatiODi. 

(2.) Payment of money into Court shall effectudly 
exonerate therefrom the person making the payment. 

(3.) Every application to the Court shall, except where 
it is otherwise expressed, be by summons at Chambers.. 

(4.) On an application by a purchaser notice shall be 
served in the first instance on the vendor. 

(5.) On an application by a vendor notice shall be 
served in the first instance on the purchaser. 
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S. 69 (6), (7), 
; (8X9),(10); 

S.70(l),(2), 

(3)^ 

Court; Pro- 
cedure; 
Orders. 



39 & 40 Vict. 
e. 59, 8. 17. 



Orders of 
Court con- 
clusive. 



40 & 41 Vict 
c. 18, «. 40. 



(6.) On any application notice shall be served on such 
persons, if any, as the Court thinks fit 

(7.) The Court shall have full power and discretion to 
make such order as it thinks fit respecting the costs, 
charges, or expenses of all or any of the parties to any 
application. 

(6.) General Bules for purposes of this Act shall be 
deemed Bnles of Court within section seventeen of the 
Appellate Jurisdiction Act, 1876, and may be made 
accordingly. 

(9.) The powers of the Court may, as regards land in 
the County Palatine of Lancaster, be exercised also by 
the Court of Chancery of the County Palatine; and 
Bules for regulating proceedings in that Court shall be 
from time to time made by the Chancellor of the Duchy 
of Lancaster, with the advice and consent of a Judge of 
the High Court acting in the Chancery Division, and of 
the Vice-Chancellor of the County Palatine. 

(10.) General Bules, and Bules of the Court of 
Chancery of the County Palatine, under this Act may 
be made at any time after the passing of this Act, to 
take effect on or after the commencement of this Act. 

70. — {1.) An order of the Court under any statutory 
or other jurisdiction shall not as against a purchaser be 
invalidated on the ground of want of jurisdiction, or of 
want of any concurrence, consent, notice, or service, 
whether the purchaser has notice of any such want or 
not , 

(2.) This section shall have effect with respect to any 
lease, sale, or other act under the authority of the Court, 
and purporting to be in pursuance of the Settled Estates 
Act, 1877, notwithstanding the exception in section forty 
of that Act, or to be in pursuance of any former Act 
repealed by that Act, notwithstanding any exception in 
such former Act. 

(3.) This section applies to all orders made before or 
after the commencement of this Act, except any order 
which has before the commencement of this Act been 
set aside or determined to be invalid on any ground. 
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sLiid except any order as regards which an action or s.70(3);S.7l. 
proceeding is at the commencement of this Act pending . court* 
for haying it set aside or determined to be invalid. Pbocedube ; 

° Ordebs. 

lliis sabs, has an important efTeot In making valid titles under what matters 
sales by the Court The order for sale is made concluuve as to juris- covered by 
diction (for instance to sell part of a settled estate for any purpose) *^i* section, 
and as to consent (as of a respondent in a petiUon under the Settled 
Estates Act), notice, or service (as where a party to an action or a person 
served with notice of judgment in an action does not ap|iear). It seems 
clear that the purchaser must still ascertain that all persons in existence 
who ought to be parties to the action or other proceeding appear to 
be parties or to be Otherwise bound. If any person in existence be 
pot a party or not so bound, it is not a question of jurisdiction, concur- 
rence, consent, notice, or service, but simply that his interest is not 
affected by the action or other proceeding. To go further would require 
the establishment of a jurisdiction and proceedings similar to those of 
the Landed Estates Court in Ireland. 

Subs. 2 gives this section an important retrospective effect by How far retro- 
inaking valid every past lease or sale under the Settled Estates Acts of sp^ctive. 
1856 and 1877, where no proceedings have been taken to question the 
sale, notwithstanding that there has been in fact an omission to obtain 
the required consent under s. 28 of the first Act, or s. 40 of the second 
Act. 

XVIL-Eepeals. ^^^^ 

71. — (1.) The enactments described in Part III. of the Rejieai of 
Second Schedule to this Act are hereby repealed. h^^pinTiL 

(2.) The repeal by this Act of any enactment shall «f Second 
not affect the validity or invalidity, or any operation, restriction on. 
effect, or consequence, of any instrument executed or *^* repeals* 
made, or of anything done or suffered, before the com- 
mencement of this Act, or any action, proceeding, or 
thing then pending or uncompleted ; and every such 
action, proceeding, and thing may be carried on and 
completed as if there had been no such repeal in this 
Act; but this provision shall not be construed as qualify- 
ing the provision of this Act relating to section forty of 
the Settled Estates Act, 1877, or any former Act repealed 
by that Act. 

If under s. 15 of Lord CranWorth's Act an equitable mortgagee by 
deed has on the 3l8t Dec. 1881, power to convey the legal fee (see note 



92 CONVEYANCINO AND LAW Olf PBOPKMY ACT, 

S$l. 71, 73, 73. to 8.-21, iuiUe\ this right as port of his power of sale under that Act wilU 
T^^^^^y, notwithstanding the repeal of that Act, be preserved to him as being 
_. ** an effect or consequence ** of his deed of charge. 



iRELANn. 



Hodificationtf 

respectiDg 

Ireland. 



40 & 41 Vict. 
G. 57, 1. 69* 



Death of bare 
trustee (a) in* 
testate kc» 
87 k 38 Vict. 
c 78. 



XVIIL— Ibeland. 

72«— (1.) In the application of this Act to Ireland 
the foregoing provisions shall be modified as in this 
section provided. 

(2.) The Conrt shall be Her Majest/s High Court of 
Justice in Ireland. 

(3.) All matters within the jurisdiction of that Court 
shall, subject to the Acts regulating that Court, be 
assigned to the Chancery Division of that Court; but 
General Bules under this Act may direct that any of 
those matters be assigned to the Land Judges of that 
Division. 

(4.) The proper office of the Supreme Court of Judi- 
cature in Ireland shall be substituted for the central 
office of the Supreme Court of Judicature* 

(5.) General Bules for purposes of this Act for Ireland 
shall be deemed Bules of Court within the Supreme 
Court of Judicature Act (Ireland), 1877, and may be 
made accordingly, at any time after the passing of this 
Act, to take effect on or after the commencement of this 
Act. 

73« — (1») Section five of the Vendor and Purchaser 
Act, 1874, is hereby repealed from and after the c(mi- 
mencement of this Act^ as regards cases of death there- 
after happening ; and section seven of the Vendor and 
Purchaser Act., 1874, is hereby repealed as from the date 
at which it came into operation. 

(2.) This section extends to Ireland only. 

(a) As to the meaning of a •* bare trustee,** see note to the V. & P. A. 
a. 5, p. 7, ante. 
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SCHEDULES. 



THE FIRST SCHEDULE. 



ACTS AFFECTED (a). 
Part I. 

I 1 <fe 2 Vict. c. 110.— An Act for abolishing arrest on mesne 

process in civil actions, except in certain cases; for 
extending the remedies of creditors against the property 
of debtors ; and for -amending the laws for the relief of 
insolvent debtors in England. 

2 & 3 Vict. c. 11. — An Act for the better protection of pur- 
chasers against judgments, crown debts, lis pendens, 
and fiats in bankruptcy. 

18 & 19 Vict. c. 15. — An Act for the better protection of 
purchasers against judgments, crown debts, cases of lis 
pendens, and life annuities or rentcharges* 

22 & 23 Vict. c.*35i— An Act to farther amend the law of 
property and to relieve trustees. 

23 & 24 Vict. c. 38. — An Act to further amend the law of 
property. 

23 & 24 Vict. c. 115. — ^An Act to simplify and amend the 
practice as to the entry of satisfaction on Crown debts 
and on judgments. 

27 & 28 Vict. c. 112. — An Act to amend the law relating to 
future judgments, statutes, and recognizances. 

28 & 29 Vict. c. 104.— The Crown Suits, &c. Act, 1865. 
31 & 32 Vict. c. 54.— The Judgments Extension Act, 1868. 

Part II. 

5 & 6 Will. 4, c. 62. — ^An Act to repeal an Act of the present 
session of Parliament, intituled " An Act for the more 
effectual abolition of oaths and affirmations taken and 

(a) Some of these Acts were affected only by sectiooftof the Bill struck 
oat in the House of Commons, and the reference to them here should also 
have been struck out (j^ Preface.) 
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« 

made in various Departments of the State, and to sub- 
stitute declarations in lieu thereof; and for the more 
entire suppression of voluntary and extra-judicial oaths 
and affidavits;" and to make other provisions for the 
abolition of unnecessary oaths. 



THE SECOND SCHEDULE. 



REPEALS, 

A description or citation of a portion of an Act is inclusive 

of the words, section, or other part, first or Icust mentioned, 

or othemdse referred to as forming the beginning, or as 

fonning the end, of the portion comprised in the description 

or citation. 

Part I. 



22 & 23 Vict, 
c. 36, in part. 



23 & 24 Vict. 
0.126, in part. 



An Act to further amend the' 
law of property and to relieve 

trustees 

Sections four to nine. 



in part; 
namely, — 



16 & 16 Vict, 
c. 86, in part. 



8 & 9 Vict. c. 
119. 

23 & 24 Vict, 
c. 146, in part. 



The Common Law Procedure) in part; 
Act, 1860 ..... .f namely,- 

Section two. 

Part II. 

An Act to amend the practice], -^.-u.. 
and course of proceeding in> ^ / 
the High Court of Chancery . ) ^' 

Section forty-eight. 

Part III. 

An Act to facilitate the convey- 
ance of real property. 



An Act to give to trustees, 
mortgagees, and others cer- 



in part; 



tain powers now commonly > T . 

inserted in settlements, mort- 1 ^*°^® y» 
gages, and wills .... J 
Parts II. and III. (sections 
eleven to thirty) (a). 

(a) Part I. of this Act would have been superseded by the Settled 
Laad Bill ; but is still left in force ihat Bill not having passed. 
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THE THIRD SCHEDULE. 



STATUTORY MORTGAGE. 

Part I. 

Deed of StaMory Mortgage, 

This Indenture made by way of statutory mortgage the 
day of 1882 between A, of [dc] of the one part 

and M. of [dc] of the other part Witkesseth that in oon- 
sideration of the sum of £ now paid to A. by JIf. of 

which sum A. hereby acknowledges the receipt A. as mort- 
gagor and as beneficial owner hereby conveys to Jkf. All that 
[dc] To hold to and to the use of JIf. in fee simple for 
securing payment on the day of 1883 of the 

principal sum of £ as the mortgage money with 

interest thereon at the rate of [/our] per centum per annum. 
In witness &c. 

\* Variaiiotu in thi$ and nA§equeni forms to he made, if required, for 

leaaehoid land^ or olker matter. 



Part II. 

(A.) 

Deed of Statutory Transfer y Mortgckgor not joining. 

This Indenture made by way of statutory transfer of 
mortgage the day of 1883 between M, of [dc] of 

the one part and T, of [dc] of the other part supplemental 
to an indenture made by way of statutory mortgage dated 
the day of 1882 and made between [dc] WIT- 

NESSETH that in consideration of the sum of £ now paid 

to M, by T, being the aggregate amount of £ mortgage 

money and £ interest due in respect of the said mort 

gage of which sum JIT. hereby acknowledges the receipt JIf. 
as mortgagee hereby oonveys and transfers to T. the benefit 
of the said mortgage. 
In witness &o. 
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(B.) 

Deed of SUxtutory Transfer ^ a Chvenantor joining. 

This Indeittubs made bj/r way of statntory transfer of 
mortgage the day of 1883 between A, of [dc] of 

the first part B. of {.dc] of the second piart and 0. of [dc.'] 
of the third part supplemental to an indenture made by way 
of statutory mortgage dated the day of 1882 and 

made between {dc.] Witnesseth that in consideration of 
the sum of £ now paid to A, by 0. being the mortgage 

money due in respect of the said mortgage no interest being 
now due and payable thereon of which sum A. hereby 
acknowledges the receipt A. as mortgagee with the concur- 
rence of B. who joins herein as covenantor hereby conveys 
and transfers to C, the benefit of the said mortgage. 
In witness &c* 

(C.) 
Statutory Transfer and Statutory Mortgage combined. 

This Indenture made by way of statutory transfer of 
mortgage and statutory mortgage the day of 

1883 between A. of [deJ] of the 1st part B. of [deJ] of the 
2nd part and (7. of [dcJ] of the 3rd part supplemental to an 
indenture made by way of statutory mortgage dated the 
day of 1882 and made between [deJ] Whbbeas 

the principal sum of £ only remains due in respect of 

the said mortgage as the mortgage money and no interest is 
now due and payable thereon And whereas B, is seised in 
fee simple of the land comprised in the said mortgage sabject 
to that mortgage Now this Indenture wrrNSsssTH that in 
consideration of the sum of £ now paid to iL by {7. of 

which sum A. hereby aidoiowledgeB the receipt and B» hereby 
acknowledges the payment and receipt as aforeBaid* A. as 
mortgn^ee hereby conveys and transfers to C. the benefit of 
the said mortgage And this Indenture also wttsbsbeih that 
for the same consideration A. as mortgi^ee and aooording to 
bis estate and by direction of B, hereby conveys and B» as 
beneficial owner hereby oanveys and confirms to C All tibat 
[deJ] To hold to and to the use of. 0. in fee simple for 
securing payment on the day of 1882 aif Hm 
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sum of £ as the mortgage money with interest thereon 

at the rate of [faur] per centum per annum. 

In witness &o. 

[Or^ in case of further advance, after aforesaid at * insert and 

also in consideration of the further sum of £ now paid 

by (7. to B. of which sum B. hereby acknowledges the receipt, 
and after of cU f insert the sums of £ and £ making 

together] 

*«* Variations to he made, cm required, in ease of the deed being made by 
indorsement^ or in respect of any other thing. 

Part III. 

Deed of StaJtatory Be-conveyance of Mortgage, 

This Indenture mad^ by way of statutory re-conveyance 
of mortgage the day of 1884 between C. of [dcJ] 

of the one part and B, of [dc.^ of the other part supplemental 
to an indenture made by way of statutory transfer of mort- 
gage dated the day of 1883 and made between 
[d^c] WITNESSETH that in consideration of all principal 
money and interest due under that indenture having been 
paid of which principal and interest C. hereby acknowledges 
the receipt C. as mortgagee hereby conveys to £. all the 
lands and hereditaments now vested in C. under the said 
indenture To hold to and to the use of B. in fee simple 
discharged from all principal money and interest secured by 
and from all claims and demands under the said indenture. 
In witness <&c. 



* • 



^* Variations as noted above. 



THE FOUKTH SCHEDULE. 



SHORT FORMS OF DEEDS. 

I. — Mortgage. 

This Indenture of Mortqage made the day of 

1882 between A, of [dec.'] of the one part and B, of \jStc.'] and 
C. of [etc.] of the other part Witnesseth that in considera- 
tion of the sum of £ paid to A, by B. and 0. out of 
money belonging to them on a joint account of which sum 

H 



98 CONVEY-ANCING AND LAW OF PROPERTY ACT. 

A. hereby acknowledges the receipt A. hereby covenants 
with sB. and C. to pay to them on the day of 

1882 the sum of £ with interest thereon in the mean- 

time at the mte of [/our] per centum per annum and also as 
long after that day as any principal money remains due 
imder this mortgage to pay to B, and C. interest thereon at 
the same rate by equal half-yearly payments on the 
day of and the day of And this Indenture 

ALSO WITNESSETH that for the same consideration A. as bene- 
ficial owner hereby conveys to B. and C. All that [dtc.'] To 
hold to and to the use of B, and G. in fee simple subject to 
the proviso for redemption following (namely) that if A. or 
any person claiming under him shall on the day of 

1882 pay to B. and C, the sum of £ and interest 

thereon at the rate aforesaid then B. and C. or the persons 
claiming under them will at the request and cost of A. or 
the persons claiming under him re-convey the premises to A, 
or the persons claiming tmder him And A. hereby covenants 
with B, as follows [here add covenant as to fire insurance or 
other special covenant required^. 

In witness, &c. 

II. — Further Charge. 

This Indenture made the day of 18 between 

[the same parties as the foregoing mortgage'] and supplemental 
to an indenture of mortgage dated the day of 

18 and made between the same parties for securing the 
sum of £ and interest at [four"] per centum per annum 

on property at [cfcc] Witnesseth that in consideration of 
the further sum of £ paid to A. by B. and G. out of 

money belonging to them on a joint account [add receipt and 
covenant as in the foregoing mortgage'\ and further that all the 
property comprised in the before-mentioned indenture of 
mortgage shall stand charged with the payment to B. and G. 
of the sum of £ and the interest thereon hereinbefore 

covenanted to be paid as well as the sum of £ and 

interest secured by the same indenture. 
In witness, &c, 

III. — Gonveyance on Sale, 

This Indenture made the day of 1883 between 

A, of [dtc,'] of the 1st part B, of [dc] and G, of [dc] of the 
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2nd part and M, of \&c,'] of the 3rd part Whereas by an 
indenture dated [Ac,'] and made between [dc.'] the lands 
hereinafter mentioned were conveyed by A. to B, and C. in 
fee simple by way of mortgage for securing £ and 

interest and by a supplemental indenture dated [Ac,'] and 
made between the same parties those lands were charged by 
A. with the payment to B. and (7. of the further sum of 
£ and interest thereon And whkreas a principal sum 

of £ remains due under the two before-mentioned 

indentures bat all interest thereon has been paid as B. and 
C, hereby acknowledge Now this Indenture witnesseth 
that in consideration of the sum of £ paid by the 

direction of A. to B. and G. and of the sum of £ paid 

to A, those two sums making together the total sum of 
£ paid by M. for the purchase of the fee simple of the 

lands hereinafter mentioned of which sum of £ B, and 

0. hereby acknowledge the receipt and of which total sum of 
£ A, hereby acknowledges the payment and receipt in 

manner before-mentioned B. and C. as mortscasees and by 
the direction oi A. as beneficial owner hereby co^y and A. 
as beneficial owner hereby conveys and confirms to M. All 
that [dcJ] To hold to and to the use of M. in fee simple 
discharged from all money secured by and from all claims 
under the before-mentioned indentures \^Add, if required^ 
And A, hereby acknowledges the right of M. to production 
of the documents of title mentioned in the Schedule hereto 
and to delivery of copies thereof and hereby undertakes for 
the safe custody thereof]. 
In witness, <fec. 

[The Schedule above referred to. 
To contadn list of documents retained by A,'\ 

IV. — Marriage Settlement. 

This Indenture made the day of 1882 between 

John M. of [dc,'] of the 1st part Jane S, of [dc] of the 2nd 
part and X. of [dc] and F. of [dc] of the 3rd part witnesseth 
that in consideration of the intended marriage between John 
M. and Jane S. John M. as settlor hereby conveys to X, and 
Y. All that [dc] To hold to X. and Y. in fee simple to the 
use of John M. in fee simple until the marriage and after the 
marriage to the use of John M, during his life without 
impeachment of waste with remainder after his death to the 

H 2 
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use that Jane 8. if she survives him may receive during the 
rest of her life a yearly jointure rentcharge of £ to 

commence from his death and to be paid by equal half-yearly 
payments the first thereof to be made at the end of six 
calendar months from his death if she is then living or if 
not a proportional part to be paid at her death and subject 
to the before-mentioned rentcharge to the use of X, and F. 
for a term of five hundred years without impeachment of 
waste on the trusts hereinafter declared and subject thereto 
to the use of the first and other sons of John M. and Jane 8. 
successively according to seniority in tail male with re- 
mainder [insert here^ if thought desirable, to the use of the 
same first and other sons successively according to seniority 
in tail with remainder] to the use of all the daughters of 
John M, and Jane 8. in equal shares as tenants in common in 
tail with cross remainders between them in tail with re- 
mainder to the use of John M. in fee simple [Insert trusts of 
term of 600 years for raising portions ; also, if required, power to 
charge jointure and portions on a future marriage ; also powers of 
sale, exchange, and partition, and other powers and provisions, if 
and as desired.^ 

In witness, <fec. 
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CHAPTER IV. 

SOLICITORS' REMUNERATION ACT, 1881. 
44 & 45 VICT. c. 44. 

An Ad for making better provision respecting the Bemunera- s. i (i), (2), 
tion of SdieUors in Conveyancing and other non-eonten- ^^^' 

tiovs Btmness. [22nd August^ 1881.] 

Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 

Preliminary. Preliminary. 

1* — (1.) This Act may be cited as the Solicitors Re- short title ; 
muneration Act, 1881. *"*!°J.5 ''''^^" 

(2.) This Act does not extend to Scotland. 

(3.) In this Act — 

"Solicitor" means a solicitor or proctor qualified 
according to the statutes in that behalf : 

" Client " includes any person who, as a principal, or 
on behalf of another, or as trustee or executor, or 
in any other capacity, has power, express or implied, 
to retain or employ, and retains or employs, or is 
about to retain or employ, a solicitor, and any 
person for the time being liable to pay to a solicitor, 
for his services, any costs, remuneration, charges, 
expenses, or disbursements : 

"Person" includes a body of persons corporate or 
unincorporate : 

" Incorporated Law Society " means, in England, the 
society referred to under that title in the Act 
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s. 1 (3) ; ss. • passed in the session of the twenty-third and 

^'^' twenty-fourth years of Her Majesty's reign, in- 

Preiimimry. tituled "An Act to amend the Laws relating to 

Attorneys, Solicitors, Proctors, and Certificated 
Conveyancers"; and, in Ireland, the society re- 
ferred to under that title in the Attorneys and 
29 & 30 Vict. Solicitors Act, Ireland, 1866 : 

^'^^' "Provincial law societies or associations" means all 

bodies of solicitors in England incorporated by 
Boyal Charter, or under the Joint Stock Companies 
Act, other than the Incorporated Law Society 
above mentioned. 

General Orders. General Orders. 

Power to make 2. In England, the Lord Chancellor, the Lord Chief 
fo^remun^^^^^^^ Justicc of England, the Master of the EoUs, and the 
tion in convey- president for the time being of the Incorporated Law 
anc ng, c. gocioty, and the president of one of the provincial law 

societies or associations, to be selected and nominated 
from time to time by the Lord Chancellor to serve during 
the tenure of office of such president, or any three of 
them, the Lord Chancellor being one, and, in Ireland, 
the Lord Chancellor, the Lord Chief Justice of Ireland, 
the Master of the Bolls, and the president for the time 
being of the Incorporated Law Society, or any three of 
them, the Lord Chancellor being one, may from time to 
time make any such General Order as to them seems 
fit for prescribing and regulating the remuneration of 
solicitors in respect of business connected with sales, 
purchases, leases, mortgages, settlements, and other 
matters of conveyancing, and in respect of other business 
not being business in any action, or transacted in any 
Court, or in the Chambers of any Judge or Master, and 
not being otherwise contentious business, and may revoke 
or alter any such Order. 
Communication 3. One month at least before any such General Order 
Law°Sodety/ shall be made, the Lord Chancellor shall cause a copy of 

the regulations and provisions proposed to be embodied 
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therein to be communicated in writing to the Council of ss. 3, 4. 

the Incorporated Law Society, who shall be at liberty to QenerciOrders. 

submit such observations and suggestions in writing as 

they may think fit to offer thereon; and the Lord 

Chancellor, and the other persons hereby authorised to 

make such Order, shall take into consideration any such 

observations or suggestions which may be submitted to 

them by the said Council within one month from the day 

on which such communication to the said Council shall 

have been made as aforesaid, and, after duly considering 

the same, may make such Order, either in the form or to 

the effect originally communicated to the said Council, 

or with such alterations, additions, or amendments, as to 

them may seem fit. 

4, Any General Order under this Act may, as regards Principles of 
the mode of remuneration, prescribe that it shall be '«™"°«™*»<>"- 
according to a scale of rates of commission or per-centage, 
varying or not in different classes of business, or by a 
gross sum, or by a fixed sum for each document prepared 
or perused, without regard to length, or in any other 
mode, or partly in one mode and partly in another, or 
others, and may, as regards the amount of the remunera- 
tion, regulate the same with reference to all or any of 
the following, among other, considerations ; (namely,) 

The position of the party for whom the solicitor is 
concerned in any business, that is, whether as vendor 
or as purchaser, lessor or lessee, mortgagor or mort- 
gagee, and the like : ' ' 

The place, district, and circumstances at or in which 
the business or part thereof is transacted : 

The amount of the capital money or of the rent to 
which the business relates : 

The skill, labour, and responsibility involved therein 
on the part of the solicitor : 

The number and importance of the documents prepared 
or perused, without regard to length : 

The average or ordinary remuneration obtained by 
solicitors in like business at the passing of this Act. 
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SS. 5, 6, 7, 8 
(1), (2), (3). 

Oeneral Orders. 

Security for 
costs, and in- 
terest on dis- 
bursements. 

Order to be laid 
before Houses 
of Parliament ; 
disallowance ou 
address. 



Effect of Order 
as to taxation. 



Agreements, 

Power for 
solicitor and 
client to agree 
on form and 
amount of 
remuneration. 



5, Any General Order under this Act may authorise 
and regulate the taking by a solicitor from his client of 
security for future remuneration in accordance with any 
such Order, to be ascertained by taxation or otherwise, 
and the allowance of interest. 

6. — (1.) Any General Order under this Act shall not 
take effect unless and until it has been laid before each 
House of Parliament, and one month thereafter has 
elapsed. 

(2.) If within that month an address is presented to 
the Queen by either House, seeking the disallowance of 
the Order, or part thereof, it shall be lawful for Her 
Majesty, by Order in Council, to disallow the Order, or 
that part, and the Order or part disallowed shall not take 
effect. 

7* As long as any General Order under this Act is in 
operation, the taxation of bills of costs of solicitors shall 
be regulated thereby. 

Affreements, 

8. — (1.) With respect to any business to which the 
foregoing provisions of this Act relate, whether any 
General Order under this Act is in operation or not, it 
shall be competent for a solicitor to make an agreement 
with his client, and for a client to make an agreement 
with his solicitor, before or after or in the course of the 
transaction of any such business, for the remuneration of 
the solicitor, to such amount and in such manner as the 
solicitor and the client think fit, either by a gross sum, 
or by commission or per-centage, or by salary, or other- 
wise ; and it shall be competent for the solicitor to accept 
from the client, and for the client to give to the solicitor, 
remuneration accordingly. 

(2.) The agreement shall be in writing, signed by the 
person to be bound thereby or by his agent in that 
behalf. 

(3.) The agreement may, if the solicitor and the client 
think fit, be made on the terms that the amount of the 
remuneration therein stipulated for either shall include 
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or shall not include all or any disbursements made by s. 8 (3), 4) ; 
the solicitor in respect of searches, plans, travelling, ' ' 

stamps, fees, or other matters. Agreements. 

(4.) The agreement may be sued and recovered on or 
impeached and set aside in the like manner and on the 
like grounds as an agreement not relating to the re- 
muneration of a solicitor; and if, under any order for 
taxation of costs, such agreement being relied upon by 
the solicitor shall be objected to by the client as unfair 
or unreasonable, the taxing master or officer of the Court 
may inquire into the facts, and certify the same to the 
Court ; and if, upon such certificate, it shall appear to 
the Court or judge that just cause has been shown either 
for cancelling the agreement, or for reducing the amount 
payable under the same, the Court or judge shall have 
power to order such cancellation or reduction, and to 
give aU such directions necessary or proper for the 
purpose of carrying such order into eflfect, or otherwise 
consequential thereon, as to the Court or judge may 
seem fit. 

9. The Attorneys and Solicitors' Act, 1870, shall not Restriction on 
apply to any business to which this Act relates. i870 " 

See further observations on this Act in the Addenda, ^ 28 
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PART II. 



GENEKAL FORMS. 



CHAPTER I. 
Agreement for Sale by Private Contract. 

An Agreement made the day of between Parties, 

A., of &c., hereinafter called the vendor, of the one part, 
and B., of &c., hereinafter called the purchaser, of the 
other part, 

Whereby the vendor, so far as relates to the acts on Agreement 
his part to be performed, agrees with the purchaser, and 
the purchaser, so far as relates to the acts on his part to 
be performed, agrees with the vendor as follows, that is 
to say: — 

1. The vendor is to sell and the purchaser is to pur- to sell aud 
chase at the price of £ the property hereinafter ^^^? ***' 
mentioned, and the fee simple and inheritance thereof in 
possession [or in case of leasehold, say, held under lease 

dated the day of for the term of years 

firom the day of at the yearly rent of £ , Price, 

and all the term and interest granted by that lease 
subject to the lessee's covenants and the provisions 
therein contained and] subject to the tenancies but free 
from incumbrances, that is to say : 

All that &C., which Parcels. 

said premises are more particularly described in the 
schedule hereto, and are intended to be delineated on the 
plan hereto annexed, and to be thereon coloured 

2. The purchaser is to pay his purchase-money on the Time for com- 

day of next at the office of , at which ^^ ***®°* 



108 



CONDITIONS FOR SALE. 



Possession. 



Interest in case 
of delay. 



Time for 
delivery of 
requisitions. 



and replies to 
answers. 



If any objec- 
tion cannot be 
answered. 



Power to 
rescind. 



time and place the purchase is to be completed, and the 
purchaser paying his purchase-money [and the amount 
of valuation] is as from that day to be let into possession 
or into receipt of rents and profits, and up to that day 
all rent and all rates, taxes, and outgoings are (if neces- 
sary) to be apportioned, and if from any cause whatever 
other than wilful default on the part of the vendor the 
completion of purchase is delayed beyond the before- 
mentioned day, the purchase-money is to bear interest at 
the rate of 5 per cent, per annum from that day to the 
day of actual payment thereof. 

3. The purchaser is within days after delivery (a) 

of his abstract to send to Messrs. of , the 

solicitors of the vendor, a statement in writing of all the 
objections to and requisitions as to the title or evidence 
of title, or the abstract, and subject thereto the title is to 
be deemed accepted, and all objections and requisitions 
not included in any statement sent within the time 
aforesaid are to be deemed waived, and any answer to 
any objection or requisition is to be replied to in writing 
within ten days after the delivery thereof, and if not so 
replied to is to be considered satisfactory, and time is to 
be deemed in all respects as of the essence of this clause 
of this agreement, and if the purchaser should take any 
objection or make any requisition which the vendor is 
unable or unwilling to remove or comply with, and 
should not withdraw the same after being required so to 
do, the vendor may by notice in writing delivered to the 
purchaser or his solicitor, and notwithstanding any inter- 
mediate negotiation, rescind this agreement, and the 
purchaser is to return forthwith all abstracts and papers 
in his possession belonging to the vendor, and not to 
make any claim on the vendor for costs or otherwise (b). 



(a) No time should be stated for delivery of the abstract for the 
reasons given in the note to the 4th ordinary condition, post 

(6) In sales by private contract there is generally no deposit, the 
purchaser being known, though sometimes a deposit may be required. 
If there is a deposit, the latter part of this clause should be as in the 
latter part of the 4th ordinary condition, post. 
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[Here add any necessary special conditions as to tiUey 
see post. In case of leaseholds add special conditions^ 
Nos, 4, 21, 22, 23, post Also add clause as to preparation 
and delivery of conveyance, 5th ordinary condition^ post. 
Also davse as to compensation or excluding compensation : 
special condition, No. 33 or 34, post.^ 

Lastly. If the purchaser should neglect or fail to per- Power to re- 

n j.T_ • J. "I • _A / \ j.i_ J "j.!- sell on default. 

form this agreement on his part (a), the yendor may with 
or without notice resell the premises without previously 
tendering a conveyance to the purchaser, and any resale 
may be made by auction or private contract at such time, 
subject to such conditions, and in such manner generally 
as the vendor thinks proper ; and if thereby the vendor 
should incur a loss by reason of diminution in price or 
expenses incurred, or both, the purchaser is to pay to the 
vendor the amount of such loss as liquidated damages ; 
and on any resale by auction the premises may be bought 
in, and all expenses subsequent on an unsuccessful 
attempt to resell are to be forthwith paid to the vendor 
by the purchaser. 

In witness, &c. 

(o) If there is a deposit, say here " his deposit money is to be for- 
feited to the vendor, who may," &c. 
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ORDINARY CONDITIONS. 



CHAPTER II. 

CONDITIONS OF SALE. 



SECT. 1. 



Ordinary Conditions of Sale by Auction (a). 



Highest 
bidder. 



Advance on 
bidding and 
retracting. 



Deposit. 



1. The highest bidder is to be the purchaser, the 
veiidor[8] fixing a reserve price and reserving the right 

Reserve price, to bid up to such reserve price [for each lot] by himself 

[themselves] or his [their] agent (b) [and also the right 
to consolidate two or more lots into one]. 

2. No person is to advance less than £ on each 
. bidding, or retract a bidding ; and if any dispute arise 

the property [lot in dispute] is to be put up again at the 
last undisputed bidding, or the auctioneer may determine 
the dispute. 

3. The [each] purchaser is at the close of the sale to 
him to pay down a deposit of per cent, on the 
amount of his purchase-money, and to sign an agreement 
in the form subjoined to these conditions for the comple- 
tion of his purchase according to these conditions, and to 
pay the remainder of his purchase-money [and the 
amount of valution] on the day of at the 

(a) It is convenient to have some rule as to the order of conditions 
of sale, and the following is suggested as agreeing with the order in 
which the transactions take place : — 

(1) As to the auction. 

(2) Delivery of abstract and requisitions. 

(3) Matters arising on the abstract. 

(4) Matters arising on the particulars (identity, Sm,), 

(5) The conveyance and its contents. 

(6) Compensation. 

(7) Resale on de&ult. 

(b) As to bidding and reserve price, see 30 & 31 Vict. c. 48. 



Time for com- 
pletion. 



ORDINARY CONDITIONS. Ill 

office, No. Street, in of Messrs. the 

solicitors of the vendor[s], at which time and place the 

purchase[8] is [are] to be completed ; and a purchaser 

paying his purchase-money is as from that day to be let 

into possession or receipt of rents and profits, and up Possession. 

to that day all rent, rates, taxes, and -outgoings are 

(if necessary) to be apportioned ; and if from any cause 

whateyer, other than wilful default on the part of the 

vendor[s], the completion of the [any] purchase is 

delayed beyond the before-mentioned day, the remainder 

of the purchase-money [and the amount of valuation] is 

to bear interest at the rate of 5 per cent, per annum from interest in 

that day to the day of actual payment thereof. "^ ^^^*^*y- 

4. The [each] purchaser is within days after the Time for 

delivery of his abstract (a) to send to Messrs. of , r^iuisldons, 
the solicitors of the vendor[s], a statement in writing of 
all the objections to and requisitions as to the title or 
evidence of title, or the abstract, and subject thereto the 
title is to be deemed accepted, and all objections and and replies to 

Answers 

requisitions not included in any statement sent within 

the time aforesaid are to be deemed waived, and an 

answer to any objection or requisition is to be replied to 

in writing within ten days after the delivery thereof, and 

if not so replied to is to be considered satisfactory, and 

time is to be deemed in all respects as of the essence of 

this condition. If the [any] purchaser should take any 

objection or make any requisition which the vendor is 

unable or unwilling to remove or comply with, and if requisition 

should not withdraw the same after being required so to answered, 

do, the vendor may by notice in writing delivered to the 

[such] purchaser or his solicitors, and notwithstanding 

any intermediate negociation, rescind the contract for power to 

sale, and the vendor is within one week after such notice 

to repay to the purchaser [whose contract is rescinded] 

(a) There should be no time specifiecl for delivery by the vendor of Time for de- 
his abstract, lest he should fail in delivering it within the specified livery of ab- 
time, or should deliver an imperfect abstract (see Dart, V & P. 125, i^J^g^ated 
oth ed.), but in sales under the Court the Act requires a time to be 
stated, see 15 & 16 Vict. c. 86, s. 56. 
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his deposit money, which is to be accepted by him in 
satisfaction of all claims on any account whatever^ and 
the purchaser is to return forthwith all abstracts and 
papers in his possession belonging to the vendor. 

[Here add any necessary special conditions as to tUUj 
see post."] 
Preparation of 5. The Conveyance to the [each] purchaser is to be 
conveyance. prepa|.ed by him and at his own expense, and the en- 
grossment thereof is to be delivered at the office of the 
Delivery of soUcitors of the vendor[s] before the day of 

next for execution by the vendor[s] and other necessary 
parties (if any), and the draft of such conveyance for 
perusal and approval on behalf of the vendor[sJ and 
other necessary parties (if any) is to be left at the office 
pf such solicitors at least seven days before delivery of 
the engrossment. 

\Eere add da/use as to compensation or excluding com- 
pensation, see special condition No. 33 or 34t,post, as the 
case may, he.] 
Power to resell Lastly — If the [any] purchaser should neglect or fail 
on default. ^ ^^^^^ ^j^j^ ^^^ ^^ ^^^ ^y^^^ Conditions, his deposit 

money is to be forfeited to the vendor[s], who may with 
or without notice resell the premises [the lot or lots in 
respect whereof default occurs] without previously ten- 
dering a conveyance to the defaulter at this sale, and any 
resale may be made by auction or private contract at 
such time, subject to such conditions and in such maimer 
generally as the vendor[s] may think proper; and if 
thereby the vendor[s] should incur a loss by reason of 
diminution in price or expenses incurred, or both, the 
[defaulting] purchaser at this sale is to pay to the 
vendor[s] the amount of such loss as liquidated damages, 
and on any such resale by auction the premises [lot or 
lots offered for sale] may be bought in, and all expenses 
consequent on an unsuccessful attempt to resell are to be 
forthwith paid to the vendor[s] by the defaulter at this 
sale. 
Memorandum Be it remembered that at the sale by auction this 

for signature. j n o xi_ ± x* j • ji i 

* day of of the property mentioned in the annexed 
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particuli&rs of sale, of waa the highest bidder 

for the premises [lot ], and was declared the purchaser 
thereof, subject to the above conditions, at the price of 
£ , and has paid the sum of £ by way of 

deposit, and agrees to pay to (a), the yendor[s], 

according to the above conditions the balance of the said 
purchase-money [and also the valuation money] ; and 
the vendor[s] and purchaser hereby agree to complete 
the sale in accordance with the above conditions of sale. 

Purchase-money, £ 

Deposit, £ 

Balance, £ 

Abstract of title to be sent to 



SECT. 2. 

Special Conditions op Sale. 

1. Each purchaser is, in addition to his purchaser Timber at a 
money, to pay for all timber and timber-like trees, tellers, 
pollards, saplings, and plantations (if any) down to la. 
per stick inclusive, and underwood down to the stem, 
jEkccording to a valuation to be made in manner following 
' — ^that is to say, each party (vendor and purchaser), or 
their respective solicitors, is within twenty-one days after 
the sale to appoint by writing one pei^on as valuer, and 
to give notice in writing to the other party of the name 
and address of the person so appointed, and the two 
persons so appointed are to make the valuation, but are 
before they commence their duty to appoint an umpire 
by writing, and the decision of the two valuers if they 
agree, or of their umpire if they disagree, is to be final, 
and in case the purchaser should neglect or refuse to 
appoint a valuer and give notice thereof in manner and 
within the time before specified, the valuer appointed 
by the vendor is alone to make the valuation, and his 
valuation is to be final. 

(a) The vendor must be named or otherwise sufficiently described Vendor to be 

(see Dart, 218, 6th ed. ; Catling v. King, 5 Ch. D, 660.) T^^^.^'a 

€ie8ci 1 oeci. 

I 
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Where pro- 2. The Vendor reserves the right to cut and sell all the 

powi^oi'^'*'* growing crops, and the right to the nse of the grazing, 

and the right to the garden fruits and crops up to the 
time when under these conditions the purchaser is to be 
let into possession [and also the right to dig up and 
remove the crops of at any time before the 

day of next]. 

Afl to abstract 3. A purchaser whose purchase-money does not exceed 
iltSi*^* ^ *"*^^ £ 18 iiotj except upon the terms afterwards men- 

tioned, to require delivery to him of an abstract of title, 
but may within ten days after the sale [or in a sale under 
the Court after the certificate of the result of the sale has 
become binding] attend at the office of Messrs. 
at , during the hours of ten to four in the day, to 

examine and take extracts from an abstract prepared 
in accordance with these conditions ; nevertheless on 
giving notice in writing to Messrs. requesting an 

abstract, and also on paying to them the sum of £ 
within four days after the sale [or after the certificate of 
the result of the sale has become binding], he is to have 
delivered to him an abstract prepared in accordance with 
these conditions, and whether he so attend or not, he is 
to be bound by these conditions, and in case no abstract 
is required, he is to be so bound in the same way as if an 
abstract had been actually delivered to him on the tenth 
day after the sale [or after the certificate of the result of 
the sale has become binding], and is to be considered as 
having had such abstract actually delivered to him on 
that day. 

Each purchaser to whom an abstract is delivered 
pursuant to these conditions is within, &c. ((hen proceed 
us the ordinary condition No. 4, ante). 
As to com' 4. The abstract of title [to Lots ] is to commence 

mei^cemcntof ^ith an indenture dated the day of 18 

[being a conveyance on a sale, or being a mortgage (a) 

(a) This condition is only required where the abstract commences 
less than forty years before the day of sale (see V. & P. Act, 1874, s. 1.) 
If the deed commencing the abstract contains recitals, s. 8 (1) of the 
Conveyancing Act prevents any requisition upon them. Where the 
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w the lease or underlease under which the vendor 
holds.] 

5. Where the abstract commences with a will it is to will, 
be assumed that the testator was entitled in fee simple at 

the date of [his will and thenceforth up to (a)] his death 
and no evidence on this point shall be required. 

6. As to Lot , which was formerly copyhold of the Enfranchi»ed 
manor of the abstract of title to the former copy- ^^^ ^ 
hold interest is to commence with a surrender and 
admittance on a purchase in the year and the title 

to the freehold is to commence with the deed of en- 
franchisement, dated in the year ((). 

7. The vendor is not to be required to distinguish the As to distin- 
parts of any lot held under different titles, nor to dis- ^^ '°^ ' **' 
tinguish the freehold from the copyhold part of the pro- 
perty [any lot], nor to distinguish copyholds of different 

manors. 

8. No objection or requisition is to be made in conse- As to dis- 
quence of any discrepancy between the old and present mwwuremeats. 
measurements [of any lot]. 

9. If any document, dated years or upwards Where docu- 
prior to the day of sale be not in the vendor's possession, "^^^^ ''^^^^ 
and the possessor thereof is either unknown or refuses mencement of 
production, the recital of that document contained in any produced. 
deed dated years or upwards prior to the day of 

sale is to be taken as conclusive evidence of the material 
contents and due execution thereof, and no further evi*. 
dence, whether by production of the original or other- 
wise, is to be required of the contents of that document. 

10. Where it is provided in the particulars that the On a sale of 

lots held ander 

deed commencing the abstract is a pnTchase deed or mortgage deed, it demises bein<r 
is advisable so to describe it, as being obviously a better commencement made by one'' 
of title than a will or settlement purchaser to 

(a) The words in brackets are not required where the will is dated 
before 1838. If the will mentions the property, the condition, may 
state that the will ** sf^ecifically devises the property," or " contains a 
general devise of all the testator's property in the parish of," &c. A 
devise of this kind affords some evidence of the testator's title. 

(5) Under s. 3 (2) of the Conveyandng Act the purchaser is not to 
call for the title to make the enfranchisement. 

I 2 
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Bare legal 
estate. 



Definition of a 
bare legal 
estate. 



purchaser of any lot is to take an assignment of the lease 
of that and other lots and grant underleases of such other 
lots to the purchasers thereof, the assignments and under- 
leases are to be made and granted accordingly, and each 
underlease and a counterpart thereof for deliyery to the 
lessor are to be prepared, engrossed, and stamped by and 
in all respects at the expense of the purchaser, who is to 
be lessee thereunder, and are to be executed by the lessor 
and lessee respectiyely , and to contain all proper covenants 
by them having regard to the form of the principal lease 
out of which the underlease is to take effect, and the 
lessor is to give to the underlessee an acknowledgment of 
his right to production and delivery of copies of the 
principal lease and any documents of title relating 
thereto retained by the lessor, and also an undertaking 
for safe custody thereof, and in case there should be no 
purchaser at this sale to take an assignment of the prin- 
cipal lease the grant of any underlease may be suspended 
until the principal lease is assigned to a purchaser, or the 
vendor may at his option in the meantime grant any 
underlease, and in case any difference should arise as to 
the form of any underlease or otherwise as to the grant 
thereof under this condition, or as to the payment of any 
costs or expenses connected therewith, or in case any 
other difference or question should arise as to the mode 
of giving effect to this condition or any matter arising 
thereout, such difference or question is to be settled by 
[in sales by the Cowrt the Judge at Chambers, otherwise 
some person to he namedy or by arbitration as in No, 33, post]. 
II. Any bare outstanding legal estate (a) which a 
[the] purchaser may require to be got in is to be got in 

(a) i.e. a legal estate outstandiDg in a bare tmstee wbo in reference 
to the y. & P. A. is defined to be a trustee to whose office no duties 
were originally attached, or who although such duties were originally 
atta^ed to his office would, on the requisition of his cestuis que trusty 
be compellable in equity to convey the estate to them or by their 
direction and has been requested by them so to convey it : Dart, 517, 
5th ed. ; and see Morgan v. Swansea Urban Sanitary Authority ^ 
9 Ch. D. 582, 685, per M. R. ; but in the opinion of V.-C. Hall the 
words "have been requested by them so to convey it" are not a 
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[and the title thereto traced] by him and at his own 

expense. 

12. The rectorial tithes on the property were merged in Tiihea. 
the year . The abstract of title thereto is to com- 
mence with an indenture dated the day of , 

and the purchaser is not to require the production of the 
original nor any abstract or copy of the grant from the 
Crown of these tithes, nor any information as to the date 
of such grant, or otherwise with reference thereto. 

13. The purchaser is not to require production of the Crown grant 
original nor any abstract or copy nor any other evidence of ^^ ^^^^^' 
or information with respect to the grant from the Crown 

of the tithes. 

14. All exchanges and allotments made more than As to aiiot- 
years before the day of sale under any Enclosure Act or ™ changes 
award, are, unless the contrary appears, to be deemed duly «>»der En- 
made in respect of the title under which the lands taken 

in exchange or on allotment appear by the abstract or 
otherwise to have been since held, and no requisition or 
objection is to be made in respect of any such exchange 
or allotment, or in respect of the title to the land giyen 
in exchange, or in respect whereof the allotment was 
made. 

15. Where any mortgage has been made to the trus- as to building 
tees of a building society, and a receipt for the money *^*®*y ™*^^" 
secured appears to be indorsed on the mortgage deed and 

to be signed by the trustees and countersigned by the 
secretary of the society, the purchaser is to assume that 
the persons so signing were at the time of signing the 
duly appointed trustees and secretary respectively of 
the society, and accordingly that the receipt operated as 
a complete release and reconveyance of the mortgaged 

necessary ingredient in the definition of a bare trnstee : Christie v. 
OvingUm^ 1 Gh. D. 279. A trustee with a beneficial interest in the 
trust estate is not a bare trustee within the Land Transfer Act, 1875, 
8. 48, which replaceil s. 5 jof the Y. & P. A. {Morgan v. Stoansea, <&c., 
Authority f vhi sup.) ; nor is the husband of a married woman who is 
seised in her right a bare trustee within the Act 3 it 4 Will. 4^ c 74, 
s. 34 (Keer v. Brown, Johns. 138). 
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property, and is not to make any requisition, objection, or 
inquiry in reference to the appointment of the trustees or 
secretary or the constitution of the society (a). 

Dower. 16. It is to be assumed that no wife or widow of any 

former owner is entitled to dower or freebench unless it 
appear on the abstract that he was married (I), 

Origin of rents. 17. No information is to be asked for, nor is any other 
inquiry to be made as to the origin or creation of any 
quit or chief rent. 

Recitals ig. Evcry rccital or statement contained in any deed 

or other instrument dated years or upwards prior 

to the day of sale, is to be accepted as conclusive evidence 
of the matter or fact recited or stated (c). 

Unstamped ot 19. No objection is to be made on account of any 

nnreii^istered j xJxj j*xx*lj 

documents. documcnt dated years or upwards prior to the day 

of sale being unstamped or insufficiently stamped [or not 

being registered in the Deeds Begistry], and any 

document which the purchaser may require to be stamped 

or further stamped [or registered] shall be procured to be 

so stamped [or registered] by him and at his expense. 

Power of 20. It is to be assumed that every surrender or 

surrender ^ admittance pursuant to power of attorney was authorized 

copyholds. ^y ^hc powcr uudcr which it appears on the court rolls to 

have been made, and production of the power is not to be 

required. 

Where the 21. By deed dated the day of the property 

mortgage tenn ^^ sub-dcmiscd by way of mortgage for the residue, 

under a sub- except the last days of the term, granted by the 

lease mentioned in the particulars, and the term so 

created was sold by the mortgagees under a power in the 

deed. [ (d) The power contains a provision that after a 

(a) See the Act 38 & 39 Vict. c. 60, s. 16 (7). 

(b) This coDditioQ is only necessary in case of an intestacy, or of a 
person of an age to have been married on or before 1st January, 1834. 

(c) This condition is only required where the recital is contained in 
an instrument dated within twenty years (see V* & P. A. 1874, s. 2, 
ante). 

(d) If the power does not contain the clause here referred to, the 
words in brackets must be omitted. 
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sale the mortgagor should stand possessed of the prinoipal 
term for which the lease was granted in trust for the piu> 
chaser, and the benefit of this trust is included in the 
present sale.] The purchaser at this sale is to have an 
assignment from the vendor of the mortgage term only, 
and is not to require the vendor to procure any assign- 
ment of the principal term, nor require him to shew in 
whom this principal term is now vested ; and any assign- . 
ment or vesting order, and all information and evidence 
requisite to procure an assignment or vesting order for 
the purpose of getting in the principal term, is to be 
searched for and obtained by and at the expense of the 
purchaser. 

22. An abstract or copy of the lease [or underlease] Contents of 
creating the term sold as mentioned in the particulars ^®**** 
can be inspected at during a period of fourteen 

days prior to the day of sale or in the sale-room at the 
time of sale ; and the purchaser is to be deemed to have 
notice of all the contents -thereof, and such notice shall 
not be affected by any partial or incomplete statement 
of those contents in the particulars [in eaae of an v/nder- 
lease^ and no inquiry is to be made as to the contents of 
the superior lease]. 

23. The lease [or underlease] contains a restriction on where there is 
assignment without license. The vendor is immediately Jo^'^^g^f "^"^ 
after the sale to apply for and endeavour to obtain the 
necessary license, and if unable to obtain it within 

weeks from the day of sale is to be entitled to rescind the 
contract for sale in the same manner and upon the same, 
terms as if the purchaser had made and insisted on a 
requisition which the vendor is unable to comply with. 

24. Counterparts or copies of the leases or of the Contents of 
agreements (if in writing) under which the tenants hold *^°»^^' *«**««• 
can be inspected at during a period of fourteen 

days prior to the day of sale or in the sale-room at the 
time of sale, and the [each] purchaser is to be deemed to 
have notice of and to take, subject to the terms of all the 
existing tenancies, whether arising during the continu- 
ance or after the expiration thereof, and such notice shall 
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not \}e affected by any partial or incomplete statement in 
the particulars with reference to the tenancies. 

25. No objection is to be made on the ground that any 
lease or agreement for tenancy was made or entered into by 
a mortgagor without the concurrence of his mortgagees (a). 

26. The property is [or the several lots are] sold 
subject to all rights of way, light, and other easements 
affecting the same, and to any subsisting liability under 
enclosure award, coyenant, or otherwise, to repair the 
fences, roads, or streets, and to the rights of the tenants 
to fixtures (if any), or to their statutory rights; and 
the purchaser is to be deemed to have notice of the terms 
upon which all the tenants hold. 

27. The several purchasers shall take their convey- 
ances subject to the apportioned rents stated in the 
particulars, and shall not require the assent of any 
tenant thereto, nor otherwise require such rents to bo 
legally apportioned. 

28. The vendor is not to be required to obtain the 
apportionment of any land tax or tithe rent-charge. 

29. Freedom from land tax or tithe rent-charge is to 
be deemed sufficiently evidenced by the fact that the. 
land-tax assessment books or the tithe commutation 
award, as the case may be, do not shew any land tax or 
tithe rent-charge to be payable [but the purchaser is to 
be furnished at his own expense, if he so require, with a 
statutory declaration [by the vendor or some other per- 
son] that no land tax or tithe rent-charge has been paid 
for twelve years next before the day of sale (6)]. 

. 30. No further or other evidence is to be required of 
the identity of the property [or lot or lots] described in 
the particulars with the property to which title is shewn 
by the abstract besides such evidence (if any) as may 
be gathered from the descriptions in the documents 



(a) As to this, see how the C. A. s. 18 (1) (16), notwithstanding 
which the condition will always be necessary where the lease is not 
authorized by that section or by agreement. 

(6) This last paragraph should only be inserted when it is possible 
to obtiiin the required statutory declaration. 



SPECIAL CONDITIONS. 12l 

abstracted ; [but the [any] purchaser is to be furnished at 
his own expense, if he so require, with a statutory declara- 
tion [by the vendor or some other person] that the pro- 
perty has [or lot or lots have] for the last twelve years 
been held and enjoyed in accordance with the title shewn 
thereto (a).] 

31. The vendor, being a mortgagee [or a trustee], is to Covennnt by 
be required to give only the statutory covenant against ^^orteag^ op 
incumbrances implied by reason of his being expressed trustee. 

to convey as mortgagee [or trustee]. 

32. No release by a separate instrument of any incum- incumbrancers 
brance shall be required, nor shall any objection be made ^^l^^^^^ 
on the ground of expense or otherwise to any incum- release by 
brancer joining in the conveyance to the [any] purchaser, instrument. 

33. Any incorrect statement, error, or omission which Errors in de- 
may be discovered in the particulars of sale affecting the ^'j^tuTn)!^"" 
nature of the property [any lot] is not to annul the sale, 

but (except as to quantity, which shall be deemed correct, 
and is not to be the subject of compensation if incorrect), 
the vendor or the purchaser, as the case may be and 
require, is to pay or allow compensation, the amount 
whereof in case of dispute is to be settled by the arbitra- 
tion of two referees, one to be appointed by the vendor, 
and the other by the purchaser, or by an umpire to be 
appointed by the two referees before they proceed on the 
reference, and the decision of the referees, if they agree, 
or of the umpire, if they disagree, is to be conclusive [or 
where sale is v/nder the Court is to be settled by the Judge 
at chambers]. 

34. The property is [several lots are] believed to be Errors in 
and is [are] to be taken as correctly described, and anv ^«**^*"^p*''®** 

L J J y J (no compensa- 

incorrect statement, error, or omission found in the par- tion). 
ticulars is not to annul the sale nor entitle the [any] 
purchaser to be discharged from his purchase, nor is the 
vendor or [any] purchaser to claim or be allowed any 
compensation in respect thereof (6). 

(o) See note (6), p. 120. 

(b) This condition is convenient in cases of houses or small jjlots of 
land. 
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35. The vendor is to retain all documents relating to 
any property not comprised in this sale^ and to give the 
proper statutory acknowledgment of the right of the 
[each] purchaser to production of docum0nts so retained, 
and to delivery of copies thereof, and also the proper 
statutory undertaking for safe custody thereof. 

36. The vendor is to retain all documents relating to 
any property not comprised in this sale, and to give the 
proper statutory acknowledgment of the right of the 
[each] purchaser to production of documents so retained, 
and to delivery of copies thereof, but being a mortgagiee 
[or trustee] is not to be required to give any undertaking 
or covenant for safe custody thereof (a). 

37. The purchaser whose purchase-money is largest is 
after the sale of all the lots, or of all the lots to which 
any set of documents relates, as the case may happen, to 
be entitled to the custody of such documents in the 
possession of the vendor as relate to any other lot as 
well as the lot or lots purchased by that purchaser [and 
do not relate to any other property besides that com- 
prised in this piale], but in respect of documents delivered 
to him which relate to the lot or lots of any other 
purchaser is to give to that other purchaser, if he so 
require, the proper statutory acknowledgment of his 
right to production and to delivery of copies thereof, and 
also the proper statutory undertaking for safe custody 
thereof. If any lot be not sold the vendor may until 
sale thereof retain all documents relating thereto, giving 
to any purchaser who may so require the before-mentioned 
statutory acknowledgment' and [ot but not the (t)] under- 
taking, and every acknowledgment or undertaking given 
under this condition is to be prepared and approved on 
behalf of all parties thereto at the expense of the person 
to whom it is given. 

(a) A mortgagee or trustee may safely give an acknowledgment of 
the right to production and delivery of copies, as it only binds him to 
produce while he has possession, G. A. s. 9 (2), and to this he cannot 
reasonably object. 

(b) These words apply in case of a mortga;];ee or trustee selling. 
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SECT. 3. 



Special Conditions applicable to Sales undeb 

the coubt. 

38. All facts or matters appearing to be proved or to Certificated 
be certified by the chief clerk, or to be stated in any ^^fn^^Te 
judgment or order in the action [proceedings] in which evidence. 
this sale is made are to be deemed thereby sufiSciently 

And conclusively evidenced, and the purchaser is to 
assume that all necessary and proper consents preliminary 
to a sale have been obtained (a), and is not to require 
the concurrence in his conveyance of any persons bene- 
ficially interested whose rights appear to be bound by 
the judgment or order under which the sale is made (b), 

39. Where a lot is sold subject to or with a reservation Reservations 
of any right, effect shall (in case of difference) be given pr^^i^^'edfor. 
thereto in such manper and at the expense of such 
persons as the Judge may direct. 

40. The documents relating to Lots are in the Production of 
hands of mortgagees, and production thereof is not to be hand™of ^* ^^ 
required until the mortgages are satisfied (c). If a pur- mortgagees. 

(a) It may be as well to insert these words as to consent, though 
they scarcely seem necessary now, having regard to C. A. s. 70. A 
purchaser must, it is conceived, still see that all proper persons appear Purchaser 

to he parties to the action or other proceeding, but this appearing, he is ™^*^ ^\^^^ *** 
absolved from inquiring further, see note to s. 70 of the Act, ante. action. *^* 

(b) These words as to the concurrence of persons beneficially in- 
terested are convenient but not necessary. The complete title is 
obtained by a conveyance of the legal estate, and a good discharge for Legal estate 
the purchase-money. Consequently in sales by the Court, the only J^^ discharge 
necessary party to the conveyance is the person having, or enabled to moiwy make 
convey, the legal estate ; as for instance, a mortgagee or trustee, or a a good title, 
person appointed by the Court to convey. The discharge for the 
purchase-money is obtained by payment into Court, and all equities 

are bound. But it often happens that a purchaser asks for the con- 
currence in the conveyance of persons having equitable interests, and 
it is convenient to be able to point to a condition expressly excluding 
his right to require their concurrence. 

(c) This can be done under s. 5 of the C. A. out of the purchase- 
moneys when paid into Court (note on that section ante). Where the 
mortgages are subsequent to 1881, and come within s. 16 of the C. A., 



124 SPECIAL CONDITIONS. 

chaser of any of these lots require his abstract to be 
yerifiedy he is himself at his own cost to obtain pro- 
duction of documents in the possession of any mortgagee^ 
and if he cannot obtain such production, is to accept 
such verification of the abstract as the yendor is able to 
furnish, and is to bear all expenses incurred in obtaining 
or consequent on production of such documents. 
Autoappiica- 41, The salc is made for payment of incumbrances 
in'discharge of afiTccting all or somc of the lots. Each purchaser is, 
incumbrances, notwithstanding these incumbrances, to pay his whole 
purchase-money into Court, as provided by these con- 
ditions, to form a common fund to be applied under the 
direction of the Court in payment of these incumbrances, 
and is not, after having accepted the title to any lot 
purchased by him, to object [to the setting apart out of 
the common fund of money to answer the claim of 
incumbrancers having priority over the interests of the 
parties to the action, and not consenting to the sale, 
nor (a)] to payment out of the [balance of the] common 
fund of the amount due to any incumbrancer consenting 
to the sale, or otherwise bound by the order for sale. 
As to covenant 42. The Conveyance to the [each] purchaser is to be 
appointed to made by a person appointed by and conveying under 

convey. ^ ; the direction of the Court, who is to be required to give 

only the statutory covenant against incumbrances implied 
by reason of his being expressed to convey as trustee. 

this condition is unnecessary; the mortgagor can procure production 
under that s., and the expense incurred falls on the purchaser, C. A. 
s. 3 (6). 

(a) The words in brackets should be omitted where there are no 
prior incumbrancers whose claims are to be satisfied by setting apart 
a fund under C. A. s. 6 (see note to this s. ante). Where there are 
such prior incumbrancers, the funds for them must be set apart first, 
otherwise there might not be sufficient to pay them, and the pur- 
chasers could not get their conveyances. It will be for the purchasers 
to see that there is sufficient set apart under s. 5 to answer prior in- 
cumbrancers. If there is, there can be no difficulty in completing. 
If there is not, the sale of all the lots must fail, as before the Act in 
like case, and the order for sale must be contingent on this, see Minutes 
of suggested Judgment, Preced. xxviii., post 
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CHAPTER IIL 

FORMS IN DEEDS AND WILLS. 



SECT. 1. 

Forms in Purchase and Mortgage Deeds. 

And the said [pwrcZkwer] hereby (a) coyenants with Purchase 
the said [vendor] (b) that the said [purehaser] or the Xo^ 1 
persons derinng title under him will henceforth from _L.' 
time to time duly pay all rent becoming: due under the ^^^J*"* ^J 

J r J o purchaser of 

said lease, and observe and perform all the covenants and leasehold to 
conditions therein contained, and henceforth on the part ^^ "** ' 
of the lessee[s] to be observed or performed, And also 
will at all times hereafter saye harmless and keep in- 
demnified the said [vendor] and his estate and effects 
from and against all proceedings, claims, and expenses on 
account of any omission to pay the said rent or any 
breach of any of the said covenants and conditions. 

The said [mortgagor] hereby covenants with the said Mortoaoes. 
[mortgaffee(8)] (e) to pay to him [them] on the day ^^' ' 

of next [generaUy fdx calendar months from date of Covenant for 

deed] the sum of £ , with interest thereon in the ^Jf^^'p^aV"^^ 



(a) The heirs, executors, and administrators of the covenantor are Why heirs, 

bound without being mentioned, the heirs by C. A. s. 59, and the executors, and 
1 . . T . -. xi 1 y^rrr f^ ^ p,«r» admmistrators 

executors or admmistrators by the common law (W ms. Exors. 1728, of covenantor 

8th ed.). omitted. 

(b) This covenant is by C. A. s. 58 (2) deemed to be made with the Why heirs, 
executors, administrators, and assigns of the covenantee. Where the executors, 
covenant relates to lands of inheritance, it is deemed to be made with and assigns of' 
the heirs and assigns of the covenantee (ib. subs. 1). covenantee 

(c) It is unnecessary to specify the "executors, administrators, or *^™^**®^' 

assigns" of the mortgagee. The right to sue on the covenant devolves Why executors, 
, . , . n . 1 • . . 1 T* 4-^ 4 ^^ ^ , administrators, 

on them without theu* bemg mentioned. By C. A. s. 60,. where the cove- and assigns of 

nant is with two or more, the payment is to be made to the person to mortgagee 

whom the right to sue devolves ; therefore it is unnecessary to mention ®™***^' 

the survivor or survivors of them. The same principle applies to the 

subsequent forms of covenant where there is any other act to be done. 
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MOBTOAQES. 

Nor2. 



Further 
advances, 



and interest. 



No. 3. 



Proviso for 
redemption. 



No. 4. 



Covenant to 
keep np Life 
Policy. 



meantime at the rate of per cent, per annum, com- 

puted from the date hereof 

[In ease of further advances add ;] 

And also within three calendar months from the date 
when any further money shall be advanced by or become 
due to the said [mortgagee's)^ (other than for interest) 
upon the security of these presents to pay to him [them] 
the amount thereof, with interest thereon at the rate 
aforesaid from the date of the same being advanced or 
becoming due; 

And also so long as any principal money shall remain 
due under these presents after the day aforesaid to pay 
to the said [mortgagee's)] interest thereon at the rate 
aforesaid, by equal half yearly payments on the 
day of and the day of in every year. 

(That is to say,) — It is hereby provided and agreed 
that on payment on the day of next [the day 

mentioned for payment of principal in Form No. 2] by the 
said [mortgagor] or the persons deriving title under him 
. to the said [mortgagee's)] or the persons deriving title 
under him [them] of the sum of £ , with interest 

thereon in the meantime at the rate of per cent, 

per annum, the said premises hereinbefore conveyed 
[demised] shall at the request and cost of the said 
[mortgagor], or the persons deriving title under him, be 
duly reconveyed [surrendered] to him or them. 

And the said [mortgagor] hereby covenants with the said 
[mortgagee's) ] in manner following, that is to say, that 
so long as any money remains due under these presents 
the said [mortgagor] will not, without giving notice in 
writing to the said [mortgagee's)], go beyond the limits (a) 
permitted by the said policy [ies] hereby assigned, or 



(a) Going beyond limits would not make a policy void if the proper 
additional premium be paid, but might throw an additional charge on 



the mortgagee. 
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any new policy to be effected as hereinafter provided, or Mobtoaoks 
do or permit anything whereby any such policy may Nb74. 
become void or voidable, or whereby the said [mariffOr 
gee(8y] may be prevented from receiving or recovering any 
money thereby assured ; And that the said [mortgagor] 
will immediately, at his own cost, in case any such policy 
should become voidable, do all things necessary for 
restoring the same ; And in case any such policy should 
become void, also do and furnish all acts, certificates, and 
things necessary or proper to enable the said [mortgagee(8)] 
to effect a new policy on the life of the said [mortgagor] 
in the name(s) of the said [mortgagee(8)'] (a) for the 
amount which would have become payable under the 
void policy if it had remained in force and the said 
[mmigagor] had died ; And that every such new policy, 
and the money payable thereunder, shall be subject to 
the like right of redemption, and be held and applied in 
like manner as the policy[ies] hereby assigned and the 
money payable thereunder ; And further, that the said 
[mortgagor] will during the continuance of the present 
security duly pay every sum from time to time payable 
for keeping on foot every policy for the time being subject 
to this security, and will make each such payment within 
three days after the first day on which it becomes payable, 
and will forthwith deliver the receipt for [or other satis- 
factory evidence of (6) ] every such payment to the said 
{inortgagee(8) ] ; and that in default the said [mortgagee(8)] 
may pay all such premiums and other money, and the 
said [mortgagor] will repay to the said [m>ortgagee(8)] all 
money so paid, and all costs and expenses incurred in 
restoring any voidable policy or in effecting any new 
policy or otherwise in relation to the premises, with 
interest for the same at the rate of per cent, per 

annum from the time of each payment; And until re- 



(a) The names or name of the survivors or survivor, or of any other 
person to whom the right to sue on this covenant devolves is not neces- 
sary, see 0. A. s. 60. 

(h) If the mortgage is not a first mortgage the receipts may have to 
be delivered to the first mortgagee. 
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Coyenant to 
keep up Fire 
Insurance. 



MoRTOAOEs. payment, the premises hereinbefore conveyed [demised 
jT A aiid assigned], and every new policy to be effected as 
aforesaid, shall sttind charged with the amount so to be 
repaid and the interest thereon. 

No, 5. And the said [mortgagor] hereby covenants with the said 

[mortgagee^sy] mortgagee(s) that so long as any money 
remains due under these presents the said \mortgagor\ or 
the persons deriving title under him, will insure and keep 
insured all buildings upon the premises hereby conveyed 
[demised] against loss or dctmage by fire, in at least the sum 
of & \ory a sum equal to two-thirds of the amount 

required to rebuild the same in case of total destruction], 
and will pay every sum from time to time payable for 
keeping on foot every such insurance within three days 
after the first day on which it becomes payable, and will 
forthwith deliver [or, will from time to time when required 
produce] to the said \mortg(igee{fi)] the policy or policies 
of insurance [or other proper evidence of the subsistence 
thereof], and also when required deliver to him [them] 
the receipt for [or, other satisfactory evidence of payment 
of (a) ] every sum payable as aforesaid ; and in default 
that the said \mortgagee{8)\ or the persons deriving title 
under them, may insure and keep insured all or any of 
the said buildings to the amount aforesaid, and may pay 
the premiums of insurance and all expenses incurred in 
so doing ; and that the said [mortgagor] will repay to the 
said [mortgagee's)] all such expenses, with interest thereon 
at the rate of per cent, per annum from the time 

of each payment ; and that until repayment the premises 
hereby conveyed [demised] shall stand charged with the 
amount to be repaid and the interest thereon at the rate 
aforesaid ; And that all money received in respect of any 
insurance on any building shall be forthwith applied in 
rebuilding or restoring the same. 

No. 6. And the said [mortgagor] hereby covenants with the said 



(a) The receipts may have to be delivered to a prior mortgagee or 
some ODe else. 



interest. 
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[mortgagee(8) ] that the said [martgaffor], and the persons MoBraAOEs. 
deriving title under him, will, so long as any money coTenanTto 
remains due under these presents, duly pay all rent pay rent and 
becoming due under the said lease, and observe and per- nants in lease. 
form all the covenants and conditions therein contained, 
and on the part of the lessee(8) to be observed or per- 
formed; and will at all times save harmless and keep 
indemnified the said \mortgagee{8) ] and the persons 
deriving title under him [them] from and against all 
proceedings, claims, and expenses on account of any 
omission to pay the said rent or any breach of any of 
the said covenants or conditions. 

And the said [mortgagee(8)] hereby covenant(s) with No. 7. 
the said [mortgagor] that if on every day of provili^for 

and day of while any principal money re- reduction of 

mains due under these presents, or within thirty days next 
after each of the said days respectively, there should be 
continuously paid to the said \mortgagee{B)\ interest on 
such principal money at the rate of per cent, per 

annum, and there should not be any breach of any 
obligation, statutory or otherwise, binding on the mort- 
gagor (a), or of any of the covenants whether express or 
implied, hereinbefore contained and on the part of the 
said [mortgagor] to be observed or performed, other than 
and besides the covenant for the payment of the said 
principal sum and interest hereinbefore covenanted to be 
paid (6), then the said [m<yrtgagee{8)\ will accept interest 
for the principal money so for the time being due at the 
rate of per cent, per annum, so long as interest at 

that rate continues to be paid within the thirty days 
aforesaid (c). 

(a) As for instance the obligation to deliver thd counterpart of 
leases, G.A. s. 18 (8). 

(6) This covenant is always broken. 

(c) There may sometimes be a doubt whether an omisRion to pay 
interest for one half year, within thirty days, puts an end to the right of 
reduction : see Stanhope v. Manners, 2 Eden, 197. In this form it 
does put an end to the right 
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MoBTOAGia. -^^o t^G said [mortgagee's)'] hereby covenant(8) with the 
,^^ — " said [mortgagor] that if on each half-yearly day herein- 
* before fixed for payment of interest, and continuously 

Agreement for during the period of years from the date of these 

continurfor presents, or within thirty days after each such day, there 
time certain, should be paid to the said [mortgagee's) ] interest on the 
principal money hereby secured at the rate of per 

cent, per annum up to that half-yearly day [and there 
should not be any breach of any obligation, statutory or 
otherwise, binding on the mortgagor or of any of the 
covenants, whether expressed or implied, hereinbefore 
contained, and on the part of the said [mortgagor] to be 
performed or observed, other than and besides the cove- 
nant for payment of the principal money and interest 
hereby secured (a)], then the said [mortgagee's)] or the 
persons deriving title under him [them] will not before 
the expiration of the said period of years require 

payment of the principal money hereby secured, or any 
part thereof (&). 

And the said [mortgagor] hereby covenants with the 
said [m>ortga^ee(8)] that the whole principal money 
hereby secured shall be allowed to remain on this 
security during the said period of years. 

Provided alwats and it is Jiereby agreed that not- 
withstanding the restriction hereinbefore contained on 
the right to require payment of principal money, such 
principal money shall be deemed to become due within 
, the meaning of The Conveyancing and Law of Property 
Act, 1881, and for all the purposes of that Act on the 
day on which such principal money is hereinbefore 
covenanted to be paid (c). 



As to waiver 
of default in 
payment of 
interest. 



(a) These words and similar words in No. 7 will only be inserted 
where the statutory power of leasing is not excluded, or where there 
is a covenant as to Fire Insurance, or Life Policies, or rent of a lease- 
hold, or the like. 

(h) As to waiver of the default in payment of interest, see Long^ 
ridge v. Fayne, 2 J. & H. 423 ; Keene v. Briscoe, 8 Gh. D. 201. 

(c) This clause seems required to prevent any question as to the 
date when the statutory powers of sale, &c., arise. 
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SECT 2 Settlbmsnts. 

FORMS IN SETTLEMENTS. » 

Upon trust that the said [trustees] or the survivors or Trust to 
survivor of them, or the executors or administrators of 
such survivor, or other the trustees or trustee for the time 
being of these presents hereinafter called the trustees or 
trustee, shall, with the consent of the said [hvsband] and 
[toife] during their joint lives and of the survivor of 
them during his or her life and after the death of the 
survivor at the discretion of the trustees or trustee, invest 
the said money in the names or name of the trustees or 
trustee 

In OB UPON any of the parliamentary stocks or public No. 9. 
fands of Great Britain, or at interest upon Government or i^yeg^^t 
real securities in England or Wales, including the security clause, 
of a term of three hundred years or upwards unexpired not 
liable to be determined under a proviso for re-entry (a), 
or in the stock of the Bank of England or Metro- 
politan Board of Works, or in the stock or securities of 
the Government of India for the time being, or the 
stock or securities not payable to bearer, [or whether 
payable to bearer or not (6)], of the Government of any 
British Colony or Dependency, or in the purchase of the 
preference or wholly or partially guaranteed stock or 
shares or on the security of the bonds, mortgages, or de- 
bentures, or in the purchase of the debenture stock of 
any railway company in Great Britain incorporated by 
special Act of Parliament, and having within one year 
before the date of investment paid a dividend on its 
ordinary stock or shares, or in or on the stock, shares, 
debentures or debenture stock of any railway company in 

(a) It seems that a long term is not now considered real security : Long terms not 
Be Boyd, U Ch. D. 626. real securities. 

(b) If the words in hrackets are nsed the Form No. 24, post, enabling 
the trustees to deposit securities to bearer for safe custody, should be 
added. 

K 2 
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Settleicents. India, the diyidends or interest whereon are, is, or shall 
No. 9. }yQ wholly or partially or contingently guaranteed by 
the Government of India for the time being, or by the 
Secretary of State for India, on behalf of snch Govern- 
ment, with power for the trustees or trustee from time to 
time with such consent or at such discretion as aforesaid 
to change such investments for others of a like nature. 

And it is hebebt agbeed that the trustees or trustee 
shall stand possessed of the said investments hereinafter 
called the said trust fund, and the annual income thereof, 
upon the trusts and subject to the powers and provisions 
following, that is to say, 



No. 10. 

Tmst for wife 
for separate 
use for life, 
then for 
husband for 
life. 



Upon tbust to pay the annual income of the said 
trust fund to the said [wife] during her life for her sepa- 
rate use independently of any husband, and without 
power of anticipation. And after her death to pay the 
said income to the said [husband] if he shall survive her 
during the residue of his life. And after the death of both 
IT IS hebeby agbeed that the capital of the said trust 
fund shall be held 



No. 11. 

Trust for 
husband until 
alienation, and 
then fur him 
or issue of 
marriage, &c. 
at discretion of 
trustees (a). 



Upon tbust after the decease of the said [trife] if 
the said [hiuiband] should be then living, and should 
not be an uncertificated bankrupt, or should not have 
executed, done, or suffered any act, deed, or thing, 
or if no event should have happened whereby the 
trust next hereinafter declared would if subsisting be 
determined Then to pay the annual income of the said 
[or, where the husband's trust fimd and the wife's trust 
fu/nd are settled, say the wife's] trust fund to the said 
[husband] during his life or until he attempts to alien. 



(a) This trust is applicable only to property not settled by the 
husband. The payment of the income of property settled by himself 
cannot be made to cease on his alienation or bankruptcy (see Phipps v. 
Lord Ennismore, 4 Buss. 131), except to the extent of the fortune 
which on his marriage he received from his wife (Lester v. Garland^ 
5 Sim. 205). The discretionary trust in the text may be exercised so 
as to exclude the husband's creditors (Holmes v. Penney, 3 E. & J. 91). 
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charge, of* anticipate the same or any part thereof, or Settlements. 
is adjudged a bankrupt, or takes proceedings for liquida- ^^' ^^'' 
tion in bankruptcy, or makes any arrangement or com- 
position with his creditors having the effect of a charge 
upon the said annual income, or until he does or at- 
tempts to do or suffers any other act or thing, or until 
any other event happens whereby if the same income 
were payable to him absolutely for his life he would 
be deprived of the benefit thereof, or of any part thereof, 
in any of which cases, as well as on the death of the 
said [husband], which first happens, the trust herein- 
before declared for payment to him of the said income is 
to determine, And if the same trust should determine in 
his lifetime, then from and after such determination upon 
trust during the residue of the life of the said {htuiband] 
to apply the annual income of the said [or the wife's] 
trust fund for the maintenance and support or otherwise 
for the benefit of all or any one or more exclusively of 
the other or others of the said [htisband] and the issue 
of the said intended marriage as the trustees or trustee 
in their or his sole discretion, without being liable to 
account for the exercise of such discretion, think fit, and 
if there should be no issue of the said intended mar- 
riage, or such issue should fail during the lifetime of the 
said [husba/nd], then for the maintenance, support, or 
otherwise for the benefit of all or any one or more ex- 
clusively of the other or others of the said [hiisland] and 
the person or persons who would if the said [hud^and] 
were actually dead be entitled to the said [or the wife's] 
trust fund, or the income thereof, as the trustees or trustee 
in their or his sole discretion (without being liable to 
account as aforesaid) think fit. 

And it is hebeby aobeed that after the death of the 
survivor of the said [mfe] and [hmicmd] the capital and 
income of the said [or the wife's] trust fund shall be held 

In tbust fwr all or such one or more exclusively of the ^^' -^^ 
other or otbers of the issue of the said intended marriage. Trusts for 
whether childMft ^er nomter nsue, at such time and in marriage &< 
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No. 12. 

husband and 

wife or the 

inrviror 

appoint. 

In default for 

children of 

marriage. 



Hotchpot 
clause. 



No. 13. 

Clause ex- 
cluding son 
becoming 
before he 
attains 
twenty-one 
entitled to 
settled estates. 



snch shares if more than one, and with sach^ifts over 
for the benefit of such issae, or some or one of them, and 
generally in snch manner for the benefit of snch issne or 
some or one of them as the said [husband] and [wife], 
shall hj deedy reyocable or irreyocable, from time to time 
or at any time jointly appoint. And in defetnlt of and 
until and subject to any such appointment, then as the 
survivor of them and as regards the said [wife]y whether 
covert or sole, shall by deed revocable or irrevocable, 
or by will or codicil appoint. And in de&ult of and 
until and subject to any such appointment 

In trust for all or any the children or child of the said 
intended marriage [other than and except such son as 
hereinafter mentioned and excepted (a)], who being 
sons or a son attain the age of twenty-one years, or being 
daughters or a daughter attain that age or marry under 
it, and if more than one in equal shares. 

Provided always that any child who or whose issue 
shall take any part of the said trust fund(s) under any 
appointment in pursuance of either of the powers lastly 
hereinbefore contained shall not be entitled to any further 
share in the unappointed part thereof without bringing 
the appointed share or shares into hotchpot, and account- 
ing for the same accordingly. 

[Add ifreqmred'] 

Provided always, and it is hereby agreed, that the 
excepted son hereinbefore referred to who is to be ex- 
cluded £rom taking under the trust in default of appoint- 
ment hereinbefore contained, is an eldest or only son or 
any other son of the said intended marriage who before 
attaining the age of twenty-one years becomes, or would 
if of full age be, entitled to the possession or to the 
receipt of the rents and profits of the lands and heredita- 
ments in the county of devised by the will of 
[or comprised in the settlement dated, &c., and made 
between &c.], and of which hereditaments the said 
[htbdnind] is now tenant for life in possession, or who 



(a) The words in brackets to be used only if the next proviso is used. 
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before attaining such age becomes entitled to the first Settlexents. 
vested estate of freehold in remainder immediately N^- 13. 
expectant on the estate for life of the said [htuband] 
nnder the said will [or settlement]. 

And if there should be no child of the said intended 
marriage other than and except as aforesaid who attains 
a vested interest under the trusts aforesaid, then the 
capital of the said trust fund is to be held In trust for 
such eldest son or other excepted son of the said in- 
tended marriage as hereinbefore mentioned, if and when 
he attains the age of twenty-one years, and to be then 
vested and not before ; and if there should be more than 
one such excepted son, then In trust for the last survivor 
of such eldest and other excepted sons absolutely if and 
when he attains the age of twenty-one years and becomes 
sucli survivor, whichever of the said events should last 
happen, and to be then vested and not before. 

Akd it is hereby agreed that in addition to the powers No. 14. 
of maintenance, education, and accumulation given by . , ^ 

' . Advsnceraent 

statute to trustees, the trustees or trustee may at any time clause. 
or times after the death of the said [husband] and [wife] 
or in their, his or her lifetime, with their, his or her 
consent in writing, raise any part or parts, not exceeding 
one half of the presumptive or vested share of any child 
or other issue of the said intended marriage, under the 
trusts aforesaid, and may pay or apply the same for the 
advancement or benefit of such child or issue as the 
trustees or trustee think fit..,, 

And it is hereby agreed, that if there should not be No. 15. 
any child of the said intended marriage who attains a ^rustsln" 
vested interest under the trust in default of appointment default of 
hereinbefore contained then subject to the trusts and tainingV 
powers hereinbefore contained, the husband's trust fund (a) vested interest. 
and the income and statutory accumulations (if any) of 

(a) This form is applicable where funds are settled by or on behalf 
of the husband and wife respectively ; but where only one fund is 
settled it should be called the said trust fund and the required trust in 
this form adapted to it. 
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Settlements, the income thereof, or so much thereof respectively as 
No. 15. ghaii not have become vested or been applied under any 
of the trusts or powers herein contained or referred to, 
shall, after the death of the said [tvife] and such failure 
of children as aforesaid, be held In trust for the said 
[husband] absolutely 

And the wife's trust fund, and the income and statutory 
accumulations (if any) of the income thereof, or so much 
thereof respectively as shall not have become vested or 
been applied under any of the trusts or powers herein con- 
tained or referred to shall, after the death of the said 
[husband] and such failure of children as aforesaid, be held 
In trust for such person or persons and purposes as 
the said [wife] shall, while not under coverture, by deed, 
revocable or irrevocable, or shall, whether covert or 
sole (a), by will or codicil appoint; And in default of 
and until and subject to any such appointment. Upon 
the trusts following (that is to say) If the said [m/e] 
should survive the said [husband], then in trust for her 
absolutely ; But if she should die in the lifetime of the 
said [husband], then In trust for the person or persons 
, who under the statutes for the distribution of the effects 
of intestates would have become entitled thereto at her 
death if she had died possessed thereof intestate and 
without ever having been married (6), such persons, if 
more than one, to take as tenants in common in the 
shares in which they would have taken under the same 

statutes. 

* 

' (a) The testamentary power should be given in all events, and not 

merely if the wife dies first: HdUiday v. Overton, 14 Beav. 467; 

Tnmmdl v. FeU, 16 Beav. 537 ; and WiUock v. NdbU, L. R. 7 H. L. 

580. It should also empower an appointment by deed while not 

under coverture, otherwise on dissolution of the marriage it might be 

necessary to apply to the Divorce Court with reference to the settled 

property under 22 & 23 Vict. c. 61, s. 5, as extended by 41 Vict. c. 19, s. 3. 

Effect of words (6) The words " without ever having been married " in the settle- 

" without ever ment of a widow on her second marriage, exclude a child by her former 

jiftvinfiT been o » •/ 

married " in marriage (Emmins v. Bradford, 13 Ch. D. 493), and words limiting 

settlement oh the application of the words in the text to the intended marriage should 

marriage of a y^ ^^ ^^ ^^^^i a settlement, 
widow. 



GENEBAL FOBMS. 137 

Pbovided ALWAYS that if the said [wife] should marry Settlhmentb 
again, then, without prejudice to any appointment which ^o, 16. 

may have already been made under the powers herein- power to wife 

before contained, she may, either in contemplation of or *<> ™ake 

' "T' 1 . 1 •■. settlement on 

after any subsequent marriage and notwithstanding future 
coverture, from time to time by deed, revocable or ™*"^"«*- 
irrevocable, or by^will or codicil, revoke the trusts, 
powers and provisions hereinbefore declared concerning 
any part or parts of the wife's trust fund, not exceeding 
together the following shares or share thereof, that is to 
say : If there should be but one child and no more of the 
now intended marriage who being a son attains the age 
of twenty-one years, or being a daughter attains that age 
or marries, not exceeding two-third shares thereof. And if 
there should be two or more such children not exceed- 
ing one haK thereof ; And mayappoint that the part or parts 
to which such revocation extends shall, after her death, 
be held upon such trusts and subject to such powers and 
provisions and generally in such manner for the benefit 
of any husband who may survive her or any child or 
other issue or any one or more exclusively of the children 
or issue of such subsequent marriage, including powers 
of advancement in favour of children or remoter issue, 
similar to the power hereinbefore contained in favour of 
children or issue of the now intended marriage, as the 
said [wife] may think proper, but so that no husband who 
may survive her shall take more than a life interest, and 
so that in default of any person becoming entitled under 
any revocation and appointment under this present 
power, and subject to the interests appointed thereunder, 
the part or parts of the wife's trust fund to which any 
such revocation and appointment relates shall devolve 
under these presents in the same manner as if no revo- 
cation or appointment had been made under this present 
power : 

Pbovided also, that under an exercise of the power 
aforesaid any child of the said [wife] shall not, except by 
way of advancement, become entitled to any share of the 
wife's trust fund unless being a son he attains the age 
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SETrLEMEMTs. of twenty-ono years, or being a daughter she attains that 
No. 16. ' age or marries : 

Provided also that an only child or any two or more 
children and any issue of a child or children collectively 
of the said [ivife] by a subsequent marriage shallnot under 
an exercise of the said power become entitled to a larger 
share of the wife's trust fund than «ich only child or 
such children collectively would have taken in case the 
wife's trust fund had been equally divided between all 
the children of the said [wife] by every marriage who 
being sons or a son attain the age of twenty-one years, 
or being daughters or a daughter attain that age or 
marry: 

Provided also that the power last aforesaid may be 
exercised so often as the said [wife] shall marry, so that 
the total amount ultimately appointed under all revoca- 
tions and appointments made pursuant thereto shall not 
exceed, according to the event, the shares or share 
hereinbefore specified of the wife's trust fund. 



No. 17. 

Covenant by 
husband to 
keep up policy 
on his life, and 
provisions 
relating 
thereto and to 
substituted 
policy. 



And the said \hvsband] hereby covenants with the 
trustees that if the said intended marriage should be 
solemnised he will not by any act or omission cause or 
allow the policy hereby assigned, or any policy substi- 
tuted therefor as hereinafter provided, to become void or 
voidable, and will during his life, from time to time, 
duly pay all money payable for keeping on foot the said 
policy, or any policy substituted as aforesaid, or for 
restoring the same respectively if and when voidable; 
and if any such policy should become void will effect on 
his life a new substituted policy or policies, with such 
office and in such names or name as the trustees or 
trustee shall direct, and for an amount equal to the sum 
which would have been payable under the void policy if 
it had not become void and the said [hushand] had then 
died, and will deliver, and if necessary will also assign, 
every such substituted policy, and deliver the receipt 
for every such payment to the trustees or trustee, 
and will not do or suffer any act or thing by means 
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whereof the trustees or trostee may be prevented from SEnxEMENra. 
recovering or receiving any money assured by any policy, ^^' ^'^' 
whether original or substituted, subject to the trusts of 
these presents : 

And it is hereby agreed that the trustees or trustee Power for 

may at any time, in jbheir or his absolute discretion, apply J.g°p ® p *J 

any income of the trust funds hereinbefore settled, or if reatore policy 

i_ • /» • J ji 'a 1 • •%• or effect new 

income be insumcient, then any capital, m makmg any yoUcj, 
payments proper for keeping on foot or restoring any 
subsisting policy, or for effecting, keeping on foot, or 
restoring any substituted policy [but so that as between 
the husband's trust fund and the wife's trust fund the 
said payments shall be made out of the husband's trust 
fund in priority to the wife's trust fund (a)] : And every 
policy so effected, and the money payable thereunder, 
shall be held and applied upon the trusts and subject to 
the powers and provisions hereinbefore declared concern- 
ing the policy hereby assigned, and the moneys payable 
thereunder : And it is hereby agreed that it shall not Not to be 
be obligatory on the trustees or trustee to enforce any tni^ees'to^'* 
covenant hereinbefore contained in reference to any e'*^<>«» 

OOlTPflATltlA SLA 

policy, whether original or substituted, or to apply any to policies; 
income or capital in making payments for keeping on ^J ^J^l "^ 
foot or restoring any such policy, or for effecting or policy unless 

i_ • ^ J. X * 1- x'x X J T required in 

keeping on foot or restoring any substituted policy, writing, and 
unless when required so to do in any specific case by ^}^ .^ , 

. * XT- J- !• indemmfied. 

writmg signed by some person, or the guardian of some 
person, beneficially interested in the premises: And 
unless also due provision be made to the satisfaction of 
the trustees or trustee for payment of the costs of any 
proceedings required to be taken, and any omission or 
neglect by the trustees or trustee in any of the matters 
aforesaid (except when required and upon due provision 
made as aforesaid) shall not constitute a breach of trust, 
and the trustees or trustee shall not be responsible on 
account of any policy becoming void through any means 



(a) Omit these words in brackets if there is only one trust fund 
settled. 
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Settlexemts. except their or his own omission or neglect when so 
No. 17. required, and upon due provision made as aforesaid. 



No. 18. 



Agreement to 
settle other 
property of 
wife. 



And it is hereby agreed, and each of them the 
said [htMband] and [wife] hereby covenants with the 
trustees hereinbefore named that if, besides the trust 
funds hereinbefore aaeigned [or settled] by the said 
{toife] she now is, or if at any time or times during the 
said intended coverture she or the said [husband] in her 
right should become entitled in any manner and fur any 
estate or interest to any real or personal property of the 
value of ,£ or upwards at one time and from one 

and the same source (except jewels, trinkets, ornaments, 
furniture, plate, china, glass, pictures, prints, books, and 
other chattels passing by delivery, which, and also any 
property excepted from this covenant as being not of the 
value of £ , it is hereby agreed shall belong to the 

said [toife] for her separate use), then and in every such 
case the said [husband] and [ti^^], and all other neces- 
sary parties shall at the cost of the trust estate, as 
soon as may be, and to the satisfaction of the trustees or 
trustee, convey such real or personal property to the 
trustees or trustee upon trust to sell or call in or convert 
into money such part or parts thereof as shall not consist 
of money or of an annuity or other real or personal 
property limited to or held in trust for the said [unfe] 
for her life only or for a term of years determinable on 
her death, but with power for the trustees or trustee 
to postpone such sale, calling in, and conversion so 
long as they or he may think fit, and to retain invest- 
ments transferred under this covenant and dispose of the 
annual income thereof in like manner as the annual 
income of the wife's trust fund, and so that any rever- 
sionary interest be not sold before it Mis into pos- 
session unless the trustees or trustee see special reason 
for sale : 

And it is hereby agreed that the trustees or trustee 
shall stand possessed of the money to arise from such sale, 
calling in, or conversion, and of any part of the said 
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property receiyed in money Upon the trusts and subject Settlements. 
to the powers and provisions hereinbefore declared con- ^^' ^^' 
ceming money forming part of the wife's trust fund, or 
as near thereto as circumstances will permit, and upon 
trust to pay any annuity or the income of any other real 
or personal property limited to or held in trust for the 
said Itoife] for her life only or for any term of years 
determinable on her death to her for her separate use 
independently of any husband and without power of 
anticipation, but with power for the trustees or trustee 
with her consent in writing at any time to sell the same, 
so that the money to arise from such sale be held and 
applied upon the trusts and subject to the powers and 
provisions hereinbefore declared concerning money form- 
ing part of the wife's trust fund, or as near thereto as 
circumstances will permit : 

Fbgyided always that the trustees or trustee shall not Exoneration 
be made accountable in respect of any real or personal <*^*'^*««*- 
property becoming subject to the covenant to settle 
lastly hereinbefore contained unless and until the same 
shall have been actually paid, conveyed, assigned or 
transferred to them or him, nor shall they or he be 
chargeable with breach of trust or made liable in any 
way for not taking any proceedings to get in the same 
real or personal property or any part thereof unless and 
until required in writing so to do by some person bene- 
ficially interested under these presents. 

(Add power to hose, Form No. 21, post.) 

And it is hereby agreed that the trustees or trustee No. 19. 
may during the lives of the said [hrishand] and [ui/i], — 
and the life of the survivor of them, with their, his, invest in the 
or her consent in writing instead of laying out all or any f^'^J^*** °^ 
money held on the trusts of these presents in the invest- 
ments hereinbefore authorized, invest the same money in 
the purchase of any messuages, lands or hereditaments 
in England or Wales, being either freehold, customary 
freehold, or copyhold of inheritance, or leasehold for 
any term of years whereof not less than sixty years is 
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Settlements, unexpired at the time of purchase. And the hereditaments 
No. 19. go purchased shall be conveyed, surrendered or assigned 
to and vested in the trustees or trustee upon trust, with 
the consent in writing of the said [htisband] and [t^/d], 
or the survivor of them, during their, his, or her lifetime, 
and after the death of the survivor of them at the dis- 
cretion of the said trustees or trustee to sell the same 
hereditaments or any part thereof ; 

And the trustees or trustee shall stand possessed of the 
net money to arise from any such sale (after payment of 
the costs incidental thereto) Upon the trusts and subject 
to the powers and provisions (including this present 
power of purchasing hereditaments) upon and subject to 
which the money laid out under this present power would 
then have been held if the same had not been so laid 
out and in the meantime until sale to be considered as 
money. 



No. 20. 



Power to 
invest in the 
purchase of a 
residence. 



And it is hebeby agbeed that at any time during the 
joint lives and upon the joint request in writing of the 
said [husband] and [wife] the trustees or trustee shall, 
and they and he are hereby required to raise out of the 
husband's trust fund or the wife's trust fund, or partly 
out of each, auy sum not exceeding £ , and invest 

the sum so raised in the purchase and in paying the 
expenses of the purchase of a dwelUng-house with or 
without garden-ground or other land, or any usual ap- 
purtenances, as a residence for the said [htuband] and 
[ii^i/is], such messuage and hereditaments ip be either 
freehold, customary freehold, or copyhold of inheritance, 
or leasehold <fbr any term of years whereof not less than 
sixty years is unexpired at the time of purchase, and the 
hereditaments so purchased shall be conveyed, surren- 
dered, or assigned to and vested in the trustees or trustee 
Upon trust at the request of the said [hmhcmd] and [wife] 
during their joiut lives or of the survivor of them during 
his or her life, and after the death of both at the dis- 
cretion of the trustees or trustee to sell the same here- 
ditaments or any part thereo£ 
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» 

And, &c. (Here eorUinue ob in hut Form^ and add at the SETrusifENTB. 
end the fcihwing proviso) : ^ o^O. 

And it is hebeby agbeed that until such sale as afore- 
said the trustees or trustee nhall permit the said [AiMitaml] 
and \yoife'\ and the survivor of them to occupy the 
messuage, land and hereditaments so purchased [add 
power of leasing f Form No, 21 (a)]. 

Pbovided always and it is hereby agreed that the No. 21. 
trustees or trustee may with the consent in writing of Power of 
the said \huAand} and [tpife'], or of the survivor of them leawng for 

, • *i 1 twenty-one 

during their, his, or her lifetime, and after the death years herediu- 
of such survivor at the discretion of the trustees or ^^j^j^'*'" 
trustee, lease any messuages, lands, or hereditaments sub- 
ject to the trusts of these presents for any term not 
exceeding twenty-one years at the best rent to be reason- 
ably obtained, without taking a fine, and subject to 
such special covenants and provisions as may be deemed 
proper, and the rents received shall be paid or applied in 
like manner as the income of investments representing 
the purchase-money would be payable or applicable if a 
sale had been made and the proceeds had been invested 
under the trusts of these presents. 

Pbovided also (5), and it is hereby agreed and No. 22. 
declared, that the trustees or trustee may with the p "~ 
consent in writing of the said [hti^Hind] and [wife] during concur in 
their joint lives, and of the survivor of them during his P*'****®"* 
or her . life, and after the death of such survivor at the 
discretion of the trustees or trustee concur with any other 
person for the time being entitled to dispose of any 
undivided share or shares of any lands or hereditaments 
mentioned in the [2nd] Schedule hereto, in making or in 

(a) If Forms Nos. 18 and 19 are used, or either of them, as well as 
No. 20 in the same settlement, it will be sufficient to use No. 21 once 
only, and it should come after the last used. 

(h) This form is applicable to a settlement of a share of the proceeds 
of the sale of hereditaments directed to be sold but remaining unsold, 
see Preced. xviii., post 
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Settlements, allowing or consenting to the making a partition of the 
No. 22. same hereditaments or any of them, and to give or 
receive any money for equality of partition, and to make 
any such partition upon any terms or conditions, and in 
any manner they or he shall think fit, and to execute 
and do all assurances and things which they or he shall 
think expedient for the purpose of effecting such par- 
tition or any arrangement relating thereto, and the 
trustees or trustee may accept any hereditaments under 
a partition instead of the share hereby assigned of pro- 
ceeds of sale of hereditaments, and upon any such accept- 
ance the hereditaments accepted shall be conveyed to 
and vested in the trustees or trustee upon and subject 
to like trusts, powers, and provisions as are by these 
presents declared and capable of taking effect concern- 
ing any messuage and hereditaments purchased out of 
the wife's trust fund (a) as a residence under the power 
in that behalf hereinbefore contained. 



No. 23. 



Power to 
trustees to 
value and 
apportion 
mixed fVinds. 



Pbovided always, and it is hereby agreed, that in the 
execution of any of the aforesaid trusts or powers the 
trustees or trustee may decide what money represents 
income and what represents capital, and may allot or 
apportion any moneys or investments the trusts whereof 
are hereby declared to or between the persons entitled 
thereto in such manner as the trustees or trustee shall 
deem just and reasonable according to the respective 
rights and interests of those persons, and notwithstand- 
ing that trust funds held on different trusts have been 
blended, and for the purposes aforesaid may ascertain 
and fix the value of the respective parts of the said 
investments, and every such decision, allotment, appor- 
tionment, setting apart, and valuation, shall be as binding 
upon all persons then or thereafter to be interested in 
the premises as if the same had been duly made by 
a Court of competent jurisdiction. 



(a) i.e. assaming that the share assigned by the settlement belonged 
to the wife. 
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And it is hereby agreed that securities to bearer Settlements. 
taken as an investment by the trustees or trustee may be ^_^' 
deposited for safe custody in their or his names or name Power to 
with any banker 6r bankers, or banking company, or with ^e^I^giJ* *** 
any company whose business it is to take charge of securities to 
securities of that nature, and the trustees or trustee shall safe custody. 
not be responsible for any loss incurred in consequence 
of such deposit, and may pay out of the income of the 
trust premises any sum required to be paid on account 
of such deposit and for safe custody, and such deposit 
shall be a sufficient compliance with the power to invest 
hereinbefore contained notwithstanding the direction that 
investments shall be made in their or his names or 
name. 

Provided also, and it is hereby agreed, that the said No. 25. 
and every other person to be hereafter appointed goHcit^ 
a trustee of these presents who may be a solicitor and trustee to be 
professionally employed in matters relating to the trusts ^ 
of these presents shall be entitled and is hereby autho- 
rized to retain and receive out of the trust premises his 
usual professional costs and charges, as well by way of 
remuneration for business transacted by him or his 
partner or partners personally, or by his or their clerks 
or agents (including all business of whatever kind not 
strictly professional, but which might have been per- 
formed or would necessarily have been performed in 
person by a trustee not being a solicitor (a)), as costs 
and charges out of pocket in the same manner as if the 
said and every other such person as aforesaid had 

not been a trustee or trustees hereof, but had been 
employed and retained by the trustees hereof as solicitor 
in the matter of the trusts. 

And it is hereby agreed that the said [hiisband] and No. 26. 
[wife] during their joint lives, and the survivor of them p^^^T^ 
during his or her life shall have power to appoint new appoint new 

. . /» ,T J trustees. 

trustees of these presents. 

(a) As to the necessity for these words, see Harbin v. Darby, 
28 Beav. 325. 

L 
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Witia. 

No. 27. 



Commence- 
ment of will. 



SECT. 3. 
FORMS IN WILLS. 

I, , of , hereby revoke all testamentary dis- 

positions heretofore made by me, and declare this to be 
my last will, which I make this day of 

18 (a). 



No. 28. 



I of declare this to be a first [or second, 

&c.] codicil, which I make this day of 18 , 

to my will which is dated the day of 18 . 

End of codicil. And subjcct as aforesaid I confirm my said will. 



Commence- 
of codicil. 



Appointment 
of trustees 
and executors. 



No. 29. I APPOINT X. of &c. : T. of &c. : and Z. of &c. to be 
the executors and trustees of my will, and they or the 
survivors or survivor of them, or the executors or adminis- 
trators of such survivor, or other the trustees or trustee 
for the time being hereof are hereinafter called the 
trustees or trustee. 

Legacies to AND I BEQUEATH to cach of them, if he shall accept 

executors.^ the oflScc of trustcc and executor, the sum of £ 



No. 30. 



Appointment 
of guardians. 



No. 31. 



Confirmation 
of testator's 
marriage 
settlement. 



No. 32. 



Bequest to 
wife of 
furniture, &c. 



I APPOINT my wife , and after her death the 

trustees or trustee, guardian and guardians of my infant 
children. 

I CONFIRM the settlement made in contemplation of 
my marriage with my said wife, and declare that the 
provisions hereby made for her and my children shall be 
in addition to and not in satisfaction of those made or 
covenanted to be made for them by such settlement. 

I BEQUEATH to my wife absolutely all the plate, linen, 
china, glass, books, prints, furniture, and articles of 
household use or ornament, wines, liquors, and con- 

(a) It is very convenient to have the date at the beginning of the 

will. 
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sumable stores, and other articles and effects of every Wills. 
kind which at my death shall be in or about my dwelling- No. 32. 
house, except money or securities for money : And I also And legacy. 
bequeath to her the sum of £ , to be paid to her 

immediately after my death. 

I BEQUEATH the following charitable legacies, for which No. 33. 
the receipts of the treasurers of the respective societies Beq„^^f 
hereinafter named shall be suflScient discharges (that is charitable 
to say). To the Society £ ; To, &c. ; all which ®^*^*^®* 

charitable legacies I direct to be paid exclusively out of 
that part of my personal estate which by law is applicable 
for charitable purposes, and in priority to all other pay- 
ments thereout ; and I direct that my debts, funeral and 
testamentary expenses, and other legacies, shall be 
primarily charged upon and payable out of my other 
personal estate not capable of being bequeathed for 
charitable purposes. 

I BEQUEATH to cach of my indoor and outdoor servants, No. 34. 
not in receipt of d^ily or weekly wages, who shall be in •; — 
my service at my death, and shall have been in such servants, 
service for twelve calendar months immediately preced- 
ing, one year's wages in addition to wages then due. 

I BEQUEATH to an annuity of £ for her life, No. 35. 

for her separate use, and without power of anticipation — . 
during any coverture, to be considered as accruing from annuity, 
day to day, but to be paid quarterly, by equal quarterly 
payments, the first payment to be made at the end of 
three calendar months after my death : And I direct 
the truistees or trustee to set apart as soon as con- 
veniently may be, and lay out in their or his names or 
name in any of the investments in which my residuary 
estate is hereinafter authorized to be laid out, a sum the 
income whereof when invested will be suflScient at the time 
of investment to pay the said annuity, and to pay the 
same accordingly, with power to resort to the capital of 
the appropriated fund whenever the income shall be 

L 2 
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W1LI& 

No. 35. 



insnfficient: And until such sum shall be so appro- 
priatedy I charge my residuary estate with the said 
annuity: And subject to the payment of the said 
annuity, the appropriated fund, or so much thereof 
as shall not be resorted to to make up deficiency of 
income, shall fall into and form part of my residuary 
estate. 



No. 36. 

Bequest to A. 
for life with 
remainder to 
his issue per 
stirpes. 



I BEQUEATH to the trustccs hereinbefore named the 
sum of £ upon trust to lay out the same in the 

names or name of the trustees or trustee in any of the in- 
yestments in which my residuary estate is hereinafter 
authorized to be laid out, with power for them or him 
during the life of A. of &c., with his consent, and after 
his death at the discretion of the trustees or trustee, to 
vary such investments : And until investment I declare 
that the said sum shall carry interest at the rate of four 
per cent, per annum from my death, payable out of my 
residuary estate : And I direct the trustees or trustee 
to stand possessed of the said sum, and the investments 
and the annual income thereof 



Income to A. 
for life. 



Capital after 
his death to 
his issue per 
stirpes. 



Upon trust to pay the income thereof to the said A. 
during his life and after his death (as to capital and 
income) 

In trust in equal shares for all or any of the children 
of the said A. living at the time of his death, who being 
sons or a son attain the age of twenty-one years, or being 
daughters or a daughter attain that age or marry, and 
for all or any of the issue living at that time who being 
males or a male attain the age of twenty-one years, or 
being females or a female attain that age or marry, of any 
child of the said A. who dies in his lifetime leaving issue 
living at the time of his death, and so that such issue 
shall take through all degrees according to their stocks 
and in equal shares the share or shares which their parent 
would have taken if living at the time aforesaid, and so 
that no issue shall take whose parent is living at the time 
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aforesaid, and so capable of taking. [Add power of Wills. 
advancement after the death of the said A. or in his lifetime ^^* 3"- 
with his consent in writing, adapting Form No, ^2ypostJ\ 

And I DECLARE that if no child or other issue of the No. 37. 
said A. lives to attain a vested interest under the DireciJ^tjjat 
trusts hereinbefore contained, then subject to the trusts jn default of 
hereinbefore declared or referred to in favour of the i^a*ee for life 
said A. and his issue, I direct that the said sum of ^^^^ ^"^^^^ ^»ii 
£ , or the inrestmeiits representing the same, and "*" ""'"'• 

the income thereof, and all statutory accumulations of 
income, or so much thereof respectively as shall not have 
been applied under any of the powers hereinbefore con- 
tained or referred to, shall fall into and form part of my 
residuary estate. 

I DIRECT all the legacies and the annuity hereinbefore No. 38. 
bequeathed to be paid free of legacy duty. ^ " — 

legacies and 
I DEVISE AND BEQUEATH all the real and personal annuity be 

estate to which at my death I shall be beneficially en- ^^ ^^* 

titled, or of which I shall have power to dispose bene- ^^ * 

ficially by will for any purpose I may think proper General devise 
unto the trustees hereinbefore named absolutely Upon intnwt'ftfr 
trust to sell the said real estate (including chattels real), **^®- 
and call in, sell, and convert into money such part of my 
personal estate as shall not consist of money^ with power 
to postpone such sale and conversion for such a period as 
the trustees or trustee may think proper, and I direct that 
the income of my personal estate, however invested, shall No income to 
from my death be treated as income, and no part thereof ^^J^f *^ ^ 
is to be added to capital, And that until a sale of the said power to lease 
real estate the trustees or trustee may lease the same for real estate 

•^ , until sale. 

any term not exceeding twenty-one years at the best rent 
to be reasonably obtained without taking a fine. And that 
the rents and profits of my real estate, or so much thereof 
as shall for the time being remain unsold, shall after pay- 
ment thereout of all rates, taxes, costs of insurance and 
repairs and other outgoings, be paid and applied to the 
persons and in the manner to whom and in which the 
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WlLUL 

No. 39. 



Trusts of 
proceeds of 
sale. 



Investment. 



income of the produce thereof is hereinafter directed to 
be paid and applied. 

And I direct the trustees or trustee out of the moneys 
to arise from the sale and conversion of my said real and 
personal estate aixd out of my ready money to pay my 
funeral and testamentary expenses and debts and the 
legacies bequeathed hereby or by any codicil hereto, and 
to stand possessed of the residue of the said money 
Upon trust to invest the same in their or his names or 
name In or upon [add investments from Form No. 9]. 

With power for the trustees or trustee at discretion to 
change such investments for others of a like nature, 

And I DEGLABE that the trustees or trustee shall 
stand possessed of the said investments hereinbefore 
directed to be made or authorized to be retained (here- 
inafter called the said trust fund), and of the annual 
income thereof, upon the trusts following, that is to 
say :— 

To pay income Upon tbust to pay the Said income to my said wife 
her^4?do^Tod ^^^iug her widowhood [or during her life, for her sepa- 
[or during her rate usc, independently of any husband and without 

life for her « a- » .• i 

separate use.] pOWCr of anticipation] 

And after her death or second marriage, which shall 
first happen [or after her death], then as to the capital 
and income of the said trust fund 



No. 40. 

Trusts of 
investments. 



No. 41. 

Trust for 
testator's issue 
as wife shall 
appoint; in 
default for 
children 
equally as to 
sons who 
attain twenty- 
one, and as to 
daughters who 
attain that age 
or marry. 



In trust for all or any one or more, exclusively of 
the others or other of my issue, whether children or 
rempter descendants (a), at such age or time, in such 
manner, and if more than one in such shares, as my 
wife shall, whether covert or sole, by deed revocable 
or irrevocable, or by will or codicil appoint ; and in 
default of and until and subject to any such appoint- 
ment. In TBUST for all or any of my children who being 
sons or a son attain the age of twenty-one years, or being 

(a) It is not necessary expressly to restrict this power within the 
limits allowed by the rules against perpetuity : Boutledge v. Dorrtl, 
2 Ves. Jr. 366 ; Attenborough v. Attenbarough, 1 K. & J. 296. 



GENEBAL FOBMS. 151 

daaghters or a daughter attain that age or marry, and if Wills. 
more than one in equal shares. ' 

And I declare that any child who, or whose issue shall Hotchpot 
take any part of the said trust fund under any appoint- *^^**^- 
ment by my wife shall not, in default of any appointment 
by her to the contrary, take any share in the unappointed 
part without bringing the share appointed to him or her, 
or his or her issue into hotchpot, and accounting for the 
same. 

I EMPOWER the trustees or trustee, in addition to the No. 42. 
powers of maintenance, education, and accumulation of . , , 

•^ , , AdvancemeDt 

surplus income given to trustees by statute, at any time clause, 
or times after the death or second marriage [or after the 
death (a)] of my wife, or during her widowhood [or her 
life (a)], with her consent in writing to raise any part 
not exceeding one-half of the expectant or vested share 
of any child or other issue of mine under the trusts here- 
inbefore declared, and to pay or apply the same for his 
or her advancement or benefit, as the trustees or trustee 
shall think proper. 

Provided always, and I direct that after the death or No. 43. 
second marriage of my wife, which shall first happen [or s^^*i"^t r 
after the death of my wife, if she takes a life interest^ daughters' 
unless she shall in exercise of the power of appointment * "^^* 
hereinbefore given to her expressly direct to the con- 
trary, the trustees or trustee shall retain in their or his 
names or name, the share of each daughter of mine in the 
capital of my residuary estate under the trust aforesaid, 
with power after she attains the age of twenty-one years, 
and after the death or second marriage, [or after the 
death] of my wife with the consent of such daughter 
during the residue of her life, and during her minority 
and also after her death at the discretion of the trustees 
or trustee from time to time to vary the investments 
thereof for others of a like nature; and shall stand 

possessed of her share and the investments representing 

. ..■...■ I . . . t III 

(a) The words in brackets to be used if the wife takes a life interest. 
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Wills. 

No. 43. 



Income to be 
])aid to each 
daughter for 
her life. 



children of 
testator. 



the same hereinafter incladed in the description of such 
daughterls share (subject to any advancement which I 
authorize to be made for her benefit under the afore- 
said power of advancement), Upon trust to pay the 
income thereof to such daughter for her life, for her 
separate use, independently of any husband and without 
power of anticipation : 

And after her death the capital and income of such 
daughter's share shall be held. [Here add usual trusts 
for issue as she shall appoint^ and in default for children 
equally with hotchpot and advancement clauses^ adapting 
Forms Nos. 41 and 42]. 

Capital of each And if there should not be any child of such daughter 
share^ir* ^^^ Under the trust in default of appointment herein- 
defauit of her bcforc Contained attains a vested interest in her share, 
accrue to other Then subjcot to the trusts and powers hereinbefore de- 
clared in favour of such daughter and her issue, her 
original share, and also any share or shares which shall 
have accrued under this provision, shall accrue to and be 
held In trust for my other children or child who being 
sons or a son attain the age of twenty-one years, or being 
daughters or a daughter attain that age or marry, and if 
more than one in equal shares, but so that the further 
share accruing to each daughter shaU be retained and 
held by the trustees or trustee upon and subject to the 
like trusts and powers as are hereinbefore declared or as 
shall by my wife in exercise of the power hereinbefore 
. given to her be declared concerning the original share of 
that daughter, and so that the further share accruing to 
each child of mine shall be subject to the like power of 
advancement as his or her original share. 

No. 44. [Where legacies are given to daughters instead of shares 

of the residue say, before the general devise and bequest^ 

No. 39.] 

Bequest of I BEQUEATH the sum of £ to cach of my daugh- 

legacies to ^.^^g ^j^p J (Jirect that the trustees or trustee shall retain 

daughters and ' ■, > •, r, i 

settlement the legacy hereinbefore bequeathed to each daughter of 

thereof. 



GENERAL FORMS. 153 

mine and invest the same in their or his names or name Willb. 
with her oonsent if of age, and if under age and also No. 44. 
after her death at the discretion of the trustees or trustee 
in any of the investments in which my residuary estate 
is authorized to be invebted, with power with the like 
consent or at the like discretion to vary the investments 
thereof for others of a like nature, And shall stand pos- 
sessed of each daughter's legacy and the investments 
representing the same hereinafter included in the de* 
scription of such daughter's legacy (subject to any ad- 
vancement which the trustees or trustee shall think 
proper to make and which I hereby authorize to be made 
for her benefit to any amount not exceeding one-half 
of each daughter's legacy) Upox trust [trtiats as to 
income for such daughter for her life^ and after her death 
as to capital and income for her issue as she shall appoint, 
with hotchpot and advancement clavseSy and in default for 
her children^ equally as in the preceding form No. 43.] 

And if there should not be any child of such daughter in default of 

I jxT-xx*jx'ixi» 'x xi- • children, each 

who under the trust in default of appointment herein- dnughter's 
before contained attains a vested interest in her legacy, ^^s^^r *<> fall 

rrn 1 • ^ 1 1 1 • 1 i» T ^^^^ residue. 

Then subject to the trusts and powers hereinbefore de- 
clared in favour of such daughter and her issue, her 
legacy and the income thereof and all statutory accu- 
mulations of income, or so much thereof respectively as 
shall not have been applied under any of the powers 
hereinbefore contained or referred to, shall fall into and 
form part of my residuary estate. 

I DECLARE that it shall be lawful for each daughter of No. 45. 
mine, notwithstanding coverture, from time to time or at p "~ 
any time by deed revocable or irrevocable, or by will or daughters to 
codicil, to appoint to or in favour of any husband who ^nterests to 
may survive her during the residue of his life or any less surviving 
period, all or any part of the annual income of her share, 
as well original as accruing under the trusts aforesaid 
[or of the legacy hereinbefore bequeathed to her]. And 
that upon any such appointment the trusts and powers 
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GENERAL FORMS. 



WiLM. 

No. 45. 



hereinbefore limited to take effect after the death of 
the daughter so appointing, shall take effect only after 
the determination of and in the meantime subject to the 
interest limited by any such appointment 



No. 46. 



Declaration 
that any sum 
paid or settled 
by testator on 
the marriage 
of any 
daughter be 
taken as part 
of her share 
or legacy. 



I DECLARE that any sum which on the marriage of any 
daughter of mine shall be paid to her, or settled by me 
on such marriage, shall be taken as being so paid or 
settled in or towards satisfaction of her share in my 
residuary estate \or the legacy hereinbefore bequeathed 
to her]. 
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CHAPTER IV. 
PRECEDENTS, 



SECT. I. 



owner. 



PURCHASE DEEDS. Purchase 

Deeds. 

Conveyance by Mortgagees or Trustees and bene- No. L 
FiciAL Owner under C. A. s. 7 (1) A. and P. — 
{Witnessing part.) A. & F. ' 

Now this Indenture witnesseth that in pursuance JJustf^ mV' 
of the said agreement and in consideration of &c., the beneficial 
said A. and B. as mortgagees [or trustees] and ac- 
cording to their estate as such and by the direction of 
the said X. as beneficial owner hereby convey, and 
the said X. as beneficial owner hereby conveys and 
confirms unto, &c. [See C. A. Schedule 4, Form III.] 

This form implies the covenant by the mortgagees or trustees, that 
they have not incumbered or done any act to prevent them from 
conveying, &c., C. A. s. 7 (1) F., and also a covenant for title by X. 
that notwithstanding any act by him, or any one through whom he 
derives title otherwise than by purchase for value, &c., he with their 
concurrence can convey, &c (s. 7 (1) A). 



Conveyance by Trustees of the power of sale and jfo. II. 

exchange in a settlement by the direction of the 

TENANT FOR LIFE under C. A., 8. 7 (2) with a varia- ' (6). 
tion under subs. 6. ( Witnessing part.) Trustees and 

tenant for life. 

Now THIS Indenture witnesseth that in pursuance 
of the said agreement and in consideration of &c., and 
in exercise of the power given by the hereinbefore re- 
cited indenture of &c., the said A. and B. as trustees, 
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Purchase 
Deeds. 

No. 11. 



Proviso 
restricting the 
covenant by 
tenant for life. 



and by the direction of the said X. as beneficial owneb, 
do hereby revoke all the limitations now subsisting under 
the said recited indenture concerning the lands and 
hereditaments hereinafter mentioned, and do hereby 
appoint and convey all &c., To the use &c. 

Provided always, that so far as regards the reversion 
or remainder expectant on the life estate of the said X. in 
the said hereditaments intended to be hereby conveyed, 
and the title to and further assurance of the same here- 
ditaments after his death, the covenant by him in these 
presents implied by statute shall not extend to the acts 
or defaults of any person other than and besides himseK 
and his own heirs and persons claiming or to claim under 
or in trust for him, them, or any of them (a). In witness, 
&c. 

(a) See Dart, 548, 5th ed. This fonn implies the same covenants as 
the last, with the variation restricting the beneficial ownei-'s covenant. 



No. III. 



C. a. 8. 7 (3). 

Husband and 
wife (wife 
beneficial 
owner). 



Conveyances by Husband and Wife under C. A. 
s. 7 (3). (Witnessing part) 

1. Now THIS Indenture witnesseth that in pursuance 
&c., the said A. S., as beneficial owner, with the con- 
sent of the said B. S. her husband, doth hereby convey 
and dispose of [or appoint] unto &c. 

This fonn implies a covenant for title on the part of the wife only, 
but no covenant on the part of the husband. Conveyance includes 
appointment, C. A. s. 2 (v.). For a disposition by the wife under the 
Fines and Recoveries Act, see next precedent. 



No. IV. 



Husband and 
wife (both 
beneficial 
owners). 



2. Now this Indenture witnesseth &c., that the 
said A. S. as beneficial owner, with the concurrence of 
the said B. S. her husband, hereby conveys and disposes 
of, and the said B. S. as beneficial owner hereby 
conveys and confirms unto &c. 



This form implies a covenant for title on the part of the wife that 
notwithstanding any act &c., she has &c., and also a covenant for title 
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by the hu8l>and that notwithstanding any act &c., he has &c., and also a Purchase 
covenant by him in the same terms as the implied covenant of the wife, xP^^TV 
namely, " That notwithstanding any act &c., she has " &c. ^ ' 

This form is applicable to the ordinary case of a conveyance by 
husband and wife of the wife's freeholds not settled to her separate use, 
and the deed must be acknowledged by her under 3 & 4 Will 4, c. 74, 
8s. 77, 79. • 



Conveyance by Joint Tenants ob by Tenant for No. V. 
Life and Eemainderman. {Witnessing part) jointlenants 

Now THIS Indenture witnesseth that in considera- ^fe InT* ^^"^ 

tion of &C. [the said A. and B. jointly as beneficial remainderman. 

OWNEBS do (a)] and [also each of them severally as 
BENEFICIAL OWNEB and by the direction of the other of 
them DIRECTING AS BENEFICIAL OWNEB doth (t)] hereby 
convey unto &c. 

This form implies (a) a joint covenant by A. and B. that notwith- 
standing any act or default by them &c., and also implies (h) a 
several covenant by each that notwithstanding any -act or default by 
him &c., he with the concurrence of the other has &c. Either (a) or 
(b) may be omitted, leaving only the several or joint covenant to be 
implied as may be desired (see note to C. A. s. 7 (3), ante). 

In the case of tenant for life and remainderman, if they are only 
intended to covenant severally the words in brackets (a) implying a 
joint covenant should be omitted as inapplicable. The covenant of 
each of them severally may if desired be restricted to his own estate, 
so far as regards the tenant for life, by a proviso similar to that 
in the last precedent, and so far as regards the remainderman by the 
following proviso — 

Pbovided ALWAYS, that so far as regards the life estate Proviso 
of the said A. [tenant for life] in the said hereditaments covenante^*^* 
intended to be hereby conveyed, and the title to and of the 

« ., /» .1 r j'x X 1 • 1 • remainderman. 

further assurance ot the same hereditaments during his 
life the covenant by the said B. [remainderman] in these 
presents implied by statute shall not extend to the acts, 
deeds, or defaults of any person other than and besides 
the said B. and his own heirs and persons claiming or to 
claim through or in trust for him, them> or any of them. 
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puechase 
Deeds. 



No. VI. 



B. 



Conveyance of Leaseholds. (Witnessing part) 

[For recitals and ultimate devolution oflease^ see Preced. 
Nos. VII. and VIII. post.] 

Leaseholds. NoW THIS INDENTURE WITNESSETH that in pursuance 

c. A. 8.7(1), of the said agreement, and in* consideration of &c., the 
said A. B. as beneficial owner hereby conveys unto 
the said C. D. All the said premises demised by the 
hereinbefore recited lease [which premises are now 
known as (add if necessary a modem description)] To 
HOLD to the said C. D. absolutely at the rent and 
subject to the lessee's covenants and the conditions by 
and in the said lease reserved and contained [add covenant 
hy purchaser to pay renty dtc. Form No. 1, ante]. In 
witness &c. 

This form implies the covenant by the vendor, C. A. s. 7 (1),. B. 



No. VII. 



Freeholds 
AND Lease- 
holds. 

Parties. 



Recitals. — 

Seisin of the 
freeholds by 
A. H. 

Demise of 
the leaseholds. 



Devolution of 
leaseholds. 



Conveyance of Freeholds and Leaseholds to the 

Uses and Trusts op a Will. 

This Indenture made the day of 188 , 

between C. S. of &c. [mortgagee], of the first part, A. H. 
of &c. [vendor], of the second part, H. D. of &c. [tenant 
for life], of the third part, and E. L. and L. P. of the 
fourth part : 

Whereas the said A. H. is seised in fee simple of the 
freehold hereditaments hereinafter mentioned and con- 
yeyed by the first witnessing part of these presents : 

And whereas by an indenture dated the 1st day of 
June, 1651, and made between J. W. of the one part, and 
J. E. of the other part, the said J. W. demised All that 
&c., unto the said J. E. for the term of one thousand 
years without impeachment of waste under the yearly 
rent of a peppercorn : 

And whereas, after divers mesne assignments and acts 
in the law, ultimately under an indenture dated &c., the 
premises so demised became vested in J. H., deceased, for 
the residue of the said term of one thousand years : 
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And whereas by an indenture of mortgage dated &c.y Purchase 
and made between the said J. H. of the first part, G. C. H. jtq^^t j 
of the second part, and the said C. S. of the third part, 1 — 
the said J. H. and the said G. 0. H. by his direction M*»rtgage 

•^ thereof. 

assigned the said demised premises unto the said C. S. 
for the residue of the said term of one thousand years by 
way of mortgage for securing the sum of £ and 

interest thereon: 

And whereas the Sfidd J. H. died on &c., having by his Will and death 
will, dated &c., appointed his son the said A. H. his ^ ™° ^*^^^' 
executor, who proved the said will on &c., in the 
Principal Probate Eegistry : 

And whereas E. G. D., late of &c., deceased, duly made Will of the 
his will dated &c., and thereby devised all his real ^^^^^er^^'' 
estate in the counties of &c., To the use of his eldest the convey- 
son the said H. D. during his life, without impeachment made, and 
of waste, with remainders to his issue male and to other H?^®^ 7^*^^ , 

, , H. D. 18 tenant 

sons and their issue male ; and the said will contained for life. 
divers powers and provisions, including a power to C. J. S. ^**^®' ^ ^^ 
and E. B. W. (the trustees therein named) during the life sell and 
of each of the testator's sons thereby made tenants for ®^*^^**^«®' 
life, for the time being be entitled to the possession 
or receipt of the rents and profits of the said heredita- 
ments thereby devised (with his consent in writing), to 
sell or exchange in manner therein mentioned, the 
hereditaments subject to the limitations of the said 
will ; And the said testator declared that the said C. J. S. and invest the 
and E. B. W. should receive the money arising by any v^oceeds in the 

, •' o J J purchase of 

such sale and invest the same in the purchase of here- heaeditaments. 
ditaments in England or Wal^s for an estate of inherit- 
ance in fee simple, or of lands of a leasehold or copyhold 
or customary tenure convenient to be held therewith or 
with any hereditaments for the time being subject to the 
subsisting uses of that his will, so that during the life 
of any person thereby made tenant for life who should 
for the time being be entitled as aforesaid, every such 
purchase should be made with his consent in writing. And 
should cause the hereditaments so purchased to be settled 
and assured to the uses, upon the trusts, and subject 
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Purchase to the powers and provisions in the said will declared 
De^. concerning the hereditaments thereinbefore devised in 

J * strict settlement, or as near thereto as the deaths of 

parties and other intervening circumstances would admit 

of, but not so as to increase or multiply charges, and so 

that if any of the lands purchased or taken in exchange 

should be held by a lease for years the same should not 

vest absolutely in any person thereby made tenant in 

tail male by purchase who should not attain the age of 

twenty-one years, but on his death under that age should 

devolve in the same manner as if they had been freeholds 

of inheritance and had been settled accordingly ; And 

the said will contained a power to appoint new trustees : 

And whereas the said E. G. D. made a first and second 

codicil dated respectively &c., to his said will not affecting 

Codicil sub- his Said will so far as hereinbefore recited, and also made 

stituting E. L. ^^ third codicil dated &c. to his said will, and thereby in 

as a trustee i • i . t • 

instead of one efifcct Substituted the said E. L. as a trustee of his said 
?m\teef ^^""^^ will in the place of the said E. B. W., and devised to the 

said C. J. S. and E. L. the same estates and powers as 

were by the said will given to the said 0. J. S. and 

E. B. W. : 

Death of last- And whercas the said testator died on &c., without 

testatorand having rcvokcd the said will and codicils, which were 

probate of his duly provcd in the Principal Probate Registry on &c. 

Appointment '^^^ whercas by an indenture dated &c., and made 

of L. p. as between the said H. D. of the first part, the said C. J. S. 

will. ^^ ^ ^ of the second part, the said E. L. of the third part, and 

the said L. P. of the fourth part, the said L. P. was 

under the aforesaid power in the said will duly appointed 

a trustee of the said will and codicils in the place of the 

said C. J. S. : 

Agreement to And whoroas the said E. L. and L. P. as such trustees 

purchase. ^ aforesaid, and with the consent of the said H. D., have 

agreed with the said A. H. for the purchase of the 

freehold hereditaments hereinafter mentioned and also 

of the said leasehold premises comprised in the said term 

of one thousand years, for all the residue of that term, 

at the price of £ : 
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And whereas the principal sum of £ , and no Pubchase 

more is now owing to the said C. S. on the security of ;w^(x^^tt 
the hereinbefore recited mortgage, all interest thereon 1 — 
having been paid, as he hereby acknowledges, and he JJ^f|*f* ^*^* 
has agreed on receiving the sum so due to him to join 
in these presents as hereinafter appearing : 

Now THIS Indenture witnesseth that in pursuance First testatum. 
of the said agreement and in consideration of £ th'^F^TTd^^ 

paid to the said A. H. and of the further sum of £ 
paid to the said C. S., as hereinafter mentioned, by the 
direction of the said A. H., and making together the 
total purchase-money of £ paid upon the execution 

of these presents to or at the request of the said A. H. 
by the said E. L. and L. P. out of money in their hands 
as such trustees as aforesaid (the payment and receipt as 
aforesaid of which sum of £ the said A. H. hereby 

acknowledges). 

The said A. H. as beneficial owner hereby conveys 
unto the said E. L. and L. P. All that &c., containing 
statute measure or thereabouts, now in the occupa- 
tion of M. as tenant thereof, which said premises are 
intended to be more particularly described in the first 
schedule hereto and to be delineated in the plan drawn 
in the margin of these presents, and to be therein 
coloured , and all other (if any) the lands and heredi- 

taments comprised in the said schedule. To hold unto the 
said E. L. and L. P. in fee simple, To the uses, upon the 
trusts, and subject to the powers and provisions by the 
said will and codicils of the said E. Gr. D. declared and 
now subsisting concerning the hereditaments in England 
and Wales devised by the said will and the third codicil 
thereto as aforesaid. 

And this Indenture also witnesseth that in further Further 
pursuance of the said agreement and in consideration of ^e^^*""^- 
the sum of £ upon the execution of these presents thTieMehdds 

at the request of the said A. H. paid to the said C. S., ^^^^^^ ^J'>^ 
the receipt of which sum of £ the said C. S. hereby 

acknowledges, The said C. S. as mortgagee, at the 
request of the said A. H., hereby conveys and releases, 

M 
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Purchase and the said A. H. AS beneficial owneb hereby conveys 
De^. g^^ confirms Unto the said E. L. and L. P. All the said 

I ' premises comprised in and demised by the said indenture 

of the day of &c., a particular whereof is intended 

to be contained in the second schedule hereto. To hold 
unto the said E. L. and L. P. for the residue of the said 
term of one thousand years granted by that indenture, 
and discharged from all principal money and interest 
secured to the said C. S. as aforesaid, Upon the trusts, 
and subject to the powers and provisions by the said will 
and codicils of the said E. G. D. declared or directed to 
be declared, and now subsisting, concerning leasehold 
hereditaments purchased with money arising by the sale 
of any of the hereditaments in England and Wales by the 
said will and third codicil devised as aforesaid. In 
witness, &c. 

This Precedent implies covenant F by the mortgagees, and covenants 
A and B by the vendor, C. A. s. 7 (1). 

See further Pbecedent of Puechase Deed, No. XIX., 
post. 
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SECT. 2. 
MORTGAGES AND TRANSFERS OF MORTGAGES. 

For Precedents of a Mobtqage in Fee and Further 
Charge, see C. A., Schedule 4, Forms I. and II. 



Mortgage of Leaseholds. 

This Indenture made the day of 1880, No. VIII. 

between T. Gr. of &c. [mortgagor] of the first part and ^^jo^^^Eg 
J. P. D. of &c. and W. W. of &c. [mortgagees] of the Parties, 
other part : 

Whereas by an indenture of lease dated &c. and Recital of 
made between &c., All that piece of ground situate &c. ®**®* 
with the messuage and other buildings thereon known 
as &c. were demised unto the said X. Y. for the term of 
ninety-nine years from the day of &c. at the yearly 

rent after the first two years of the said term of £ , 

payable half-yearly on the days therein mentioned and 
subject to the covenants and conditions therein contained 
and on the lessee's part to be performed and observed : 

And whereas after divers mesne assignments and acts Mesne assign- 
in the law, ultimately under an indenture dated &c., and ™*^'** 
made between &c., the said premises became and are now 
vested in the said T. G. for the residue of the term 
granted by the said lease : 

And whereas the said J. P. D. and W. W. have agreed Agreement for 
to advance, out of money belonging to them on a joint 
account, to the said T. Gr. the sum of £ upon 

having the repayment thereof with interest as hereinafter 
mentioned secured in manner hereinafter appearing : 

Now THIS Indenture witnesseth that in pursuance First 
of the said agreement and in consideration of the sum of coveMnt to 
£ upon the execution of these presents paid to the pay- 

said T. G. by the said J. P. D. and W. W. (the receipt 
of which sum of £ the said T. G. hereby acknow- 

ledges) the said T. G. hereby covenants [here insert cove- 
nant to pay principal and interest, Form No. II, ante,] 

M 2 
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Mortgages. AnD THIS INDENTURE ALSO WITNESSETH that for the 

No. VIII. consideration aforesaid the said T. G. as beneficial 
Second OWNER hereby demises unto the said J. P. D. and W. W. 

testatum. ^w the premises comprised in and demised by the said 

Demise. .. 11 

Parcels. lecited leaso ; 

Habendum. To HOLD to the said J. P. D. and W. W. for the residue 

of the term granted by the said lease, except the last 
three days thereof, but' subject to the proviso for redemp- 
tion hereinafter contained. 
Third And this Indenture also witnesseth that for the 

testatum. consideration aforesaid the said T. G. hereby covenants 
principal term, with the said J. P. D. and W. W. that the said T. G. 

will henceforth stand possessed of the premises comprised 
in the said lease for all the residue of the term thereby 
granted, In trust for the said J. P. D. and W. W., 
and to assign and dispose of the same as they or 
the persons or person entitled to the term hereby 
granted shall from time to time direct, but subject to the 
proviso for redemption hereinafter contained (a) that is 
to say : 

\Trovi90for redemptiony Form No, 3, ante ; 
Covenant to insure, Form No. 5, ante ; 
Covenant to pay rent, dto.. Form No. 6, ante.] 

In witness, &c. 



Jfo. IX. Mortgage op a Life Interest and Policies. 



Parties. This INDENTURE made the day of between 

W. B^. of &c. [mortgagor], of the one part, and A. of &c., 
B. of &c., 0. of &c., and D. of &c., the estate trustees of 
the Z. Life Assurance Society, a memorial of whose 
names has been duly inrolled in the Central Office of the 
Supreme Court of Judicature pursuant to the Z. Assur- 



(a) The usual form only makes this trust to arise in case of sale 
under the power of sale, but does not apply to foreclosure. Under the 
above trust a vesting order could be obtained either on forcclosm-e or 
on sale. 



PRECEDENTS. 165 

ance Society's Act, 18 (a), and which four persons are MoBTOAass 

hereinafter called the said estate trustees, and which four ^^' ^^ 

persons or other the estate trustees or trustee for the 

time being of the said society are hereinafter called the 

said estate trustees or trustee [mortgagees'], of the other 

part: 

Whereas under the will dated &c., and proved on &c., Recital of th* 

in the Principal Probate Eegistry on &c., of the late mortgagor as 

W. H., the father of the said W. H., party hereto, who tenant for life 

of settled 

died on &c., and of which will G. and J, are the present lands. 
surviving trustees, and under an indenture dated &c., 
and made between &c., being a conveyance to the uses of 
the said will, the messuages, lands, and hereditaments, 
forming the C. estate in the county of G., hereinafter 
mentioned and demised, stand limited subject to the 
incumbrances mentioned in the second schedule hereto, 
to the use of the said W. H., party hereto (hereinafter 
called simply W. H.), during his life without impeach- 
ment of waste, with remainders over : 

And whereas under an indenture of settlement dated And of the 
&c., and made between &c., the said W. H. is now entitled gettiedmoney. 
to receive during his life the annual income of the 
investments now held on the trusts of the said settlement, 
or of the varied investments for the time being repre- 
senting the investments so now held, which investments 
so now held are standing in the joint names of M. and N. 
as the present trustees of the said settlement, and are 
described in the third schedule hereto : 

And where«« the said W. H. is entitled to the two And to policies 
policies of assurance effected in his own name and on his ^^ 
own life hereinafter mentioned and assigned (b) : 

(a) See Guardian Assurance Company's Act, 1850, Legal and 
General Act, 1878, &c. 
(6) If the policies are numerous this recital may run thus — 

And where«« the said W. H. is entitled to the (six) 
several policies of assurance effected in his own name 
and on his own life, the particulars whereof are contained 
in the 4th schedule hereto. 
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Mortgages. 

No. IX. 

Agreement for 
loan. 

First 
testatum. 

Covenant for 
payment of 
principal and 
interest. 



Second 
testatum. 

Demises of 
life estate in 
hereditaments. 



And whereas the said estate trustees have agreed to 
advance to the said W. H. the sum of £ upon 

having the payment thereof with interest as hereinafter 
mentioned secured as hereinafter appearing : 

Now THIS Indenture witnesseth that in pursuance 
of the said agreisment, and in consideration of the sum of 
£ upon the execution of these presents paid to the 

said W. H. by the said estate trustees out of money 
belonging to them as such trustees (the receipt of which 
sum of £ the said W. H. hereby acknowledges), 

the said W. H. hereby covenants with the said estate 
trustees that he will on the day of next pay 

to the said estate trustees or trustee [see Form No. "2, 
ante, for payment of principal and interest]. 

And this Indenture also witnesseth that in further 
pursuance of the said agreement and for the consideration 
aforesaid, the said W. H. as beneficial owner hereby 



Iq the witnessing part assigning the policies the description will be — 

All those six policies of assurance on the life of the 
said W. H. mentioned in the 4th schedule hereto, and all 
money to become payable thereunder. 

The form of the schedule will be — 

Fourth Schedule above referred to. 



1 


2 

Date of Policy. 


8 

Office in which 
effected. 


4 

Namber 

of 
Policy. 


5 

Sum 

ARsured 

exclusive 

of Bonus. 


6 

Annnal 
Premium. 


1 

2 


10th May, 1870 

let Jane, 1871 

&c.. 


Z. Society 
Y. Company 


1001 
10.400 


4000 

5000 

&c. 


£. $. d. 

80 

104 2 6 



If it is necessary in the body of the draft to refer to any particular 
policy as being subject to a charge or otherwise, it may be referred 
to as — 

The policy N*^* 1 in the first column of the fourth 
schedule hereto. 
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grants, bargains, sells, and demises unto the said estate Mobtoages. 

trustees All that mansion-house called C, with the lands ^o- 1^- 

thereto belonging, and all the manors, messuages, lands, 

tithes, rents, and hereditaments, in the parishes of N. 

and B. in the county of G., containing together 

acres or thereabouts, the particulars whereof are contained 

in the 1st schedule hereto. And all other (if any) the 

lands and hereditaments now subject to the limitations 

of the will of the said W. H., deceased ; 

To HOLD unto the said estate trustees for the term of Habendum, 
ninety-nine years from the date of these presents if the 
said W. H. should so long live without impeachment of 
waste. Subject to the several incumbrances mentioned in 
the 2nd schedule hereto, and Subject also to the proviso 
for redemption hereinafter contained. 

And this Indenture also witnesseth that for the Third 
consideration aforesaid the said W. H. as beneficial ^gf*^™entof 
OWNER hereby assigns unto the said estate trustees. First, life interest in 
All the annual income to €urise during the life of the said *'*^®»*™«^**» 
W. H. from the investments mentioned in the 3rd 
schedule hereto, or from the varied investments for the 
time being representing the same, and all other (if any) 
the annual income to which he is now or may become 
entitled under the said settlement; Secondly, All those and of policies. 
two policies of assurance on the life of the said W. H., 
the first for the sum of £ effected with the Z. Life 

Assurance Society dated &c., numbered &c., and at the 
annual premium of £ , and the second for the sum 

of £ effected with the X. Life Office dated &c., 

numbered &c., and at the annual premium of £ , 

and the said sums of £ and £ assured by 

and all other money to become payable under the said 
policies, and the full benefit of the said policies. 

To HAVE AND RECEIVE the same unto the said estate Habendum. 

trustees subject to the proviso for redemption hereinafter 
contained, that is to say, 

[Proviso for redemption on payment " to the said estate 
trustees w trustee " of principal and interest, Form No. 3, 
ante ; 
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MOBTGAOEB. 

No. IX. 



Covenant to keep up life policies, Form No. 4, ante ; 
Provision for reduction of interest, Form No. 7, ante ; 
Agreement that mx>ney shall remain for a time certain. 
Form No. 8, ante.^ 
In witness, &c. 

Trust for application of policy money and other money and power 
to give receipts are not required : see G. A. s. 22. 



No.X. 



Further 
charge. 

Parties. 



Recitals. 
That deed is 
supplemental 
to indenture 
of, &c. [last 
precedent.'] 

That mortgage 
debt and 
current 
interest are 
due 

That mort- 
gagor has 
effected 
another insur- 
ance. 

Agreement for 
further 
advance. 



First 
testatum. 

Covenant for 
payment of 
principal and 
interest 



Further Charge by Supplemental Deed on Life 
Interest and Policy comprised in last precedent, and 
ASSIGNMENT of FURTHER POLICY as Security. 

This Indenture made the day of between 

W. H. of &c. [mortgagor] of the one part, and A. of &c., 
B. of &c., C. of &c., and D. of &c,, the estate trustees &c., 
[the same description as in the last precedent] [mortgagees] 
of the other part : 

Whereas these presents are supplemental to an inden- 
ture of mortgage for securing £ and interest dated 
&c., and made between the same parties as these presents, 
and hereinafter called the principal indenture : 

And whereas the sum of £ secured by the prin- 

cipal indenture with the current half year's interest 
thereon is still due : 

And whereas the said W. H. has effected the further 
policy of assurance on his life hereinafter mentioned and 
assigned : 

And whereas the said estate trustees have agreed to 
advance out of money belonging to them as such 
trustees to the said W. H. the further sum of £ 
upon having the repayment thereof with interest as 
hereinafter mentioned secured, and also upon having 
the said sum of £ and the interest thereon due 

under the principal indenture further secured, as herein- 
after appearing : 

Now this Indenture witnesseth that in pursuance of 
the said agreement and in consideration of the sum of 
£ upon the execution of these presents to the said 
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W. H. paid by the said estate trustees out of money jhobtoaob^. 
belonging to them as such trustees, the receipt of which ^o. X. 
sum of £ the said W. H. hereby acknowledges, the 

said W. H. hereby covenants with the said estate trustees 
[covenant to pay the further sum on next half-yearly day 
and interest half-yearly, adapting Form No. 2, ante]. 
And fubtheb that the hereditaments, annual income, And further 
policies, and moneys, demised and assigned respectively ®^""«** 
by the principal indenture shall stand charged with and 
shall not be redeemed except upon payment of the said 
sum of £ and the interest thereon hereinbefore 

covenanted to be paid, as well as the said sum of £ 
and the interest thereon secured by the principal in- 
denture. 

And this InDENTUBE also WITNESSETH that for the Second 

consideration aforesaid the said W. H. as beneficial ******^™- 

Assignment of 

OWNEB hereby assigns unto the said estate trustees All new policy, 
that policy for the sum of £ effected in the name 

and on the life of the said W. H. with the W. Life 
Assurance Company dated &c., numbered , and at 

the annual premium of £ , and the said sum of 

£ and all other money to become payable there- 

under, and the full benefit thereof : 

To HAVE AND BECEIYE the same unto the said estate Habendum. 

trustees Subject to the like right of redemption by the 
said W. H. as immediately after the execution of these 
presents and under the principal indenture, and these 
presents will be subsisting with respect to the said 
hereditaments, annual income, policies, and moneys de- 
mised and assigned respectively by the principal inden- 
ture. 

And the said W. H. hereby covenants with the said Covenants in 
estate trustees that all the covenants and provisions con- ^ ""^^^^^ ^®®^ 
tained Jn the principal indenture shall apply and have 
effect with respect to the policy hereby assigned, and 
also for securing the payment of the principal money 
and interest hereby covenanted to be paid in the same 
manner as if the whole principal money secured by the 
principal indenture and these presents, making together 
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Mortgages, the Slim of £ and the interest thereon, had been 

No. X. originally secured by' the principal indenture, and as if 

the said policy hereby assigned had been thereby assigned 

for securing the payment of the said aggregate sum of 

£ and the interest thereon, and as if the said 

aggregate sum and all the said policies had been actually 

mentioned and included in the covenants and provisions 

contained in the principal indenture. 

Reduction of And IT IS HEREBY AGREED that the provisiou for rcduc- 

term of loan to tiou of the rate of interest from £ per cent, to £ 

*ppiy- per cent, contained in the principal indenture, and also 

the provision contained therein restricting the right of 
calling in or paying off the principal money shall apply 
to and include the principal money and interest hereby 
secured in like manner as if the said aggregate principal 
sum of £ had been originally secured by the prin- 

cipal indenture, and the covenants and provisions of that 
indenture had applied to the policy hereby assigned in 
the manner in which the same are so applied by the 
covenant of the said W. H. hereinbefore contained. 
In witness, &c. 



Transfers of TRANSFER BY SUPPLEMENTAL DeED OF MORTGAGE IN 
Mortgages. ji^^ ^^^ FURTHER CHARGE, adapted to C. A. sch. 4, 

^— Forms I. and II. 

Parties. This INDENTURE made the day of between 

D. of &c. [transferor] of the one part, and E. of &c. 
[transferee] of the other part, and supplemental to an 
indenture of mortgage dated &c., and made between A. 
of the one part and B. and C. of the other part, for 
securing to the said B. and C. the sum of £ and 

interest at per cent, per annum on hereditaments 

situated at &c., and supplemental also to an indenture 
of further charge dated &c., and made between the same 
parties and in the same order for securing to the said 
B. and C. the further sum of £ and interest at the 

rate aforesaid on the same hereditaments : 
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Whereas the said B. died on &c., and the said C. died Transfers of 
on &c., having by his will dated &c., appointed the said ^^R"^^^- 

D. his executor, who proved the said will in the Principal J 

Probate Kegistry on &c. (a) : Reciuis of the 

And whereas the said principal sums of £ and mortgagees, 

£ are due to the said D. on the hereinbefore men- executor of 

tioned securities with interest thereon from the . survivor, 

day of last: That principal 

J and current 

And whereas the said E. has agreed to pay to the said interest due. 
D. the said sums of £ and £ , and also the 

sum of £ for the interest thereon from the said 

day of last, making together the total sum 

of £ upon having such transfer as is hereinafter Agreement for 

expressed of the said . principal sums of £ and ^*°* ^^' 

£ and interest, and the securities for the same : 

Now THIS Indenture witnesseth that in pursuance First testatum. 
of the said agreement and in consideration of the said ^^^Jf °™®°* °^ 
sum of £ [the total sum] upon the execution of 

these presents paid to the said D. as mortgagee by the 
said E., the receipt whereof the said D. hereby acknow- 
ledges, the said D. as mobtgagee hereby assigns unto 
the said E. All those the said principal sums of £ 
and £ owing on the aforesaid securities, and all 

interest due and to become due thereon respectively, and 
the full benefit of and right to exercise and enforce all 
powers and securities for compelling payment of the said 
sums and interest. 

To HAVE AND RECEIVE the Same unto the said E. abso- Habendum. 

lutely. 
And this Indenture also witnesseth that for the second 

« 

consideration aforesaid the said D. as mortgagee hereby testatum. 
conveys unto the said E. All the hereditaments comprised hereditaments. 
in and conveyed by the said indenture of mortgage and 
now vested in the said D. subject to redemption there- 
under and under the said indenture of further charge. 
To HOLD unto and to the use of the said E, in fee simple 



(a) The mortgaged land is vested in the executor of the last 
surviving mortgagee under C. A. s. 30. 
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Transfers of Subject to such right of redemption as is now subsisting 
MoRTOAora. .jjj^gpgjj^ under the said indentures of mortgage and 

1 ' further charge. In witness, &c. 



No. XII. 



Parties. 



Recital of 
mortgage. 



Transfer of a Mortgage (long term). 

This Indenture (a) made the day of 188 

between W. E. S. of &c. [transferor] of the first part, 
S. E. F. [mortgagor] of the second part, and G. P. C. 
[transferee] of the third part : 

Whereas by an indenture dated the 8th day of April 
1873, and made between &c., after recitals whereby it 
appeared that under an indenture dated &c. 1825, a term 
of one thousand years, without impeachment of waste in 
the hereditaments in the county of S. thereby settled 



(a) This and the next three Precedents are part of the same trans- 
action, and are given as an illustration of how the several charges on 
an incumbered estate may be consolidated in one mortgagee, a further 
advance being made. 

It is most convenient to take a separate transfer from each incum- 
brancer. There is then only a short deed for each to approve instead 
of one long deed going round to all for approval. 

In the transfers in this and the next Precedent it will be observed 
that full recitals of the intermediate transfers are not given. It is 
sufficient that the original mortgage is recited, and the dates, parties 
and result of the transfers given. The transferor only transfers what 
he has under them. 

So in the principal mortgage (Precedent XV., post) it is unnecessary 

to do more than give a list of the incumbrances in the schedule. A 

glance at the schedule shews at once the state of the title. If all the 

Convenience of ^ incumbrances and their transfers are recited according to the old 

putting fashion it takes time to read and ascertain what they are. In reading 

in schedule. some old long deed with a mass of accurate and neatly drawn recitals 

as to the incumbrances on a property like that dealt with by this and 
the three following Precedents, one is inclined to wonder that the 
learned conveyancer should have expended so much time and skill in 
constructing a labyrinth for the apparent purpose only of making other 
practitioners expend more time and skill in finding their way into it. 
The schedule to the principal mortgage in the text (Precedent XV., 
post) is much easier to draw and to understand when drawn than the 
old-fashioned recitals. 
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was vested in the said R. and B. upon trusts for raising Transfers of 
the sum of £8000 for E. A. S. deceased, and that the jjq^jj' 

said sum was then payable to her children, parties of 

the first part to the indenture now in recital, and that 
the said S. E. F. was entitled to the inheritance of the 
hereditaments comprised in the said term, and had paid 
the sum of £2000 in part discharge of the said sum of 
£8000, leaving a balance of £6000 unpaid in respect 
thereof. It was witnessed that in consideration of £6000 
paid by the said W. E. S. to the parties of the first part 
to the indenture now in recital in equal shares, they 
assigned the said sum of £6000 remaining charged on 
the said settled hereditaments and the interest to become 
due for the same unto the said W. E. S. : And it was 
also witnessed that the said B. and B. assigned all the 
hereditaments comprised in the said indenture dated 
&c. 1825 unto the said W. E. S. for the residue of the 
said term of one thousand years by way of mortgage 
for securing payment to him of the said sum of £6000 
and interest thereon at the rate of 4 per cent, per 
annum : 

And whereas the said sum of £6000 now remains owing Sum due. 
to the said W. E. S. on the aforesaid security, but all 
interest thereon has been paid as he hereby acknow- 
ledges : 

And whereas the said S. E. F. is now absolutely en- Title to 
titled in possession to or has a general power of appoint- y^emptfon. 
ment over the fee simple in possession of the premises 
comprised in the hereinbefore recited indenture, subject 
to the security thereby made and to several other incum- 
brances. And at his request the said G. P. 0. has agreed Agreement for 
to pay to the said W. E. S. the sum of £6000 upon *'^*^^''- 
having such transfer as is hereinafter contained of the 
ssdd mortgage debt of £6000 and the interest to become 
due thereon and the securities for the same : 

Now THIS Indenture witnesseth that in pursuance First 
of the said a&:reement and in consideration of the sum of ®^***^™* 

o Assignment of 

£6000 paid to the said W. E. S. by the said G. P. C. at debt, 
the request of the said S. E. F. (the receipt of which 
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direction of 
beneficial 
owner. 
Parcels. 



Habendum. 



sum of £6000 the said W. E. S. hereby acknowledges) 
the said W. E. S. as mortgagee hereby assigns unto 
the said G. P. C. 

All that the principal sum of £6000 now owing on the 
security aforesaid, and the interest to become due for the 
same, and the full benefit of and the right to exercise 
and enforce all powers and securities for compelling 
payment of the said sum and interest, 

To HAVE AND RECEIVE the same unto the said G. P. C. 
absolutely. 

And this Indenture also witnesseth that for the 
consideration aforesaid the said W. E. S. as mortgagee* 
at the request (a) of the said S. E. F., hereby conveys 
and the said S. E. F. confirms unto the said G. P. C. 

All the hereditaments comprised in and* assigned by 
the said recited indenture and now vested in the said 
W. E. S. subject to redemption thereunder, 

To HOLD to the said G. P. C. for the residue of the said 
term of one thousand years. Subject to the right of re- 
demption subsisting therein under the said recited in- 
denture on payment of the said sum of £6000 and the 
interest thereon. In witness, &c. 



No. XIIL 



Parties. 



Recital of 
mortgage. 



Transfer of a Mortgage (long term). 

This Indenture made the day of 188 , 

between T. F. of &c., and J. B. of &c. \tramferors\ of 
the first part, S. E. F. of &c. [mortgagor] of the second 
part, and G. P. C. of &c. [transferee] of the third part : 

Whereas by an indenture dated the 5th day of April 
1825, and made between &c., after recitals whereby it 
appeared that under an indenture of settlement dated 
&c., the said B. S. had power to make the appointment 
and charge thereinafter contained on the hereditaments 
thereby settled. It was witnessed that in consideration 



(a) It is not requisite in this transfer to imply any covenant on the 
part of S. E. F. His covenant is contained in the principal mortgage, 
post. 
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of £10,000 paid by the said W. for the purpose in the Transfer of 
said indenture now in recital mentioned, the said E. S. t^^^vttt* 

charged all the hereditaments comprised in the said * 

settlement with the payment to the said W. M. of the 
sum of £10,000 and interest thereon at 4 per cent, per 
annum. And by the indenture now in recital the said 
K. S. appointed all the hereditaments comprised in the 
said settlement to the said W. M. for the term of five 
hundred years, without impeachment of waste, by way 
of mortgage for securing payment of the said sum of 
£10,000 and the interest thereon : 

And whereas under six indentures, the first dated the intermediate 
5th day of April 1826, and made &c., the second dated *'**°«^«"- 
&c. [here follow dates and parties to six successive deeds of 
transfer^, being successive transfers of mortgage, the said 
mortgage debt of £10,000 secured by the said indenture 
of the 5th day of April, 1825, and the said term of five 
hundred years forming the security for the same, became 
vested in the said T. F. and J. B. : 

And whereas the said sum of £10,000 now remains Sum due. 
owing as to £5000 part thereof to the said T. F., and as 
to £5000 residue thereof to the said J. B. on the security 
of the aforesaid indentures of mortgage and transfer of 
mortgage, but all interest thereon has been paid, as they 
hereby acknowledges 

And wherefis the said S. E, F. is now absolutely Title to equity 
entitled in possession to or has a general power of o^ ^^e^^^^P*'®^- 
appointment over the fee simple and inheritance of the 
hereditaments comprised in the said term of five hundred 
years, subject to the security for the said sum of £10,000 
and the interest thereon, and several other incumbrances. 
[Here follow agreement for transfer and transfer of the 
debt and term in the same form as in the last Precedent.] 
In witness, &c. 



Transfbb op Mobtgage in Fee. ^t vttt 

No. XIV. 



This Indenture made the day of 188 — 

between W. F. of &g. and B. H. of &c. [transferors] ^*^*^''- 
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Recital of 
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Trausfer. 



Sum due. 



the first part, S. B. F. of &c. [mofiffagor] of the second 
part, and G. P. C. of &c. [transferee] of the third part. 

Whereas by an indenture dated the 12th day of No- 
vember, 1868, and made between the said S. E. F. of the 
one part, and E. S. T. and the said W. F. of the other 
part, in consideration of the sum of £9000 paid to the said 
S. E. F. by the said R S. T. and W. F., the manor of C. 
in the county of S. and divers other lands and heredita- 
ments in the same county, known as the C. Estates, were 
by the said S. E. F. appointed and assured to the use of 
the said E. S. T. and W. F. in fee, subject to the several 
incumbrances in the indenture now in recital mentioned 
and by way of mortgage for securing payment to them of 
the sum of £9000 and interest thereon on the day 
therein mentioned and since passed, and it was by the 
indenture now in recital declared that the said sum of 
£9000 belonged to the said E. S. T. and W. F. on a joint 
account : 

And whereas the said E. S. T. died in the year 1877 : 

And whereas by an indenture dated the 3rd day of 
May, 1878 (indorsed on the last recited indenture) and 
made between the said W. F. of the first part, the said 
B. H. of the second part, and the said W. F. and B. H. of 
the third part, after reciting that the said W. F. and 
B. H. were then jointly entitled in equity to the said sum 
of £9000 secured by the said recited indenture, and the 
interest due and to become due thereon. It was witnessed 
that in consideration of the premises the said W. F. 
assigned the said principal sum of £9000, and the in- 
terest due and to become due thereon unto the said W. F. 
and B. H. absolutely, and the said W. F. granted all the 
hereditaments comprised in the said recited indenture 
and then remaining vested in him unto the said B. H. in 
fee to the use of the said W. F. and B. H. in fee, subject 
to the right of redemption then subsisting therein on 
payment of the said sum of £9000 and the interest 
thereon : 

And whereas the said sum of £9000 now remains 
owing to the said W. F. and B. H. on the security afore- 
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saidy but all interest for the same has been paid as Transfrrof 

they hereby acknowledge, And the said G. P. C. has Jo'^^jy 

agreed at the request of the said S. E. F. to pay to the * 

said W. F. and B. H. the sum of £9000 upon havinc: Agreement for 

transfer. 

such transfer made as hereinafter contained of the said 
mortgage debt of £9000 and interest to become due 
thereon and the securities for the same : 

Now TfflS InDENTUBE WITNESSETH that in pursuance First testatum. 

of the said agreement and in consideration of the sum ^^1*^°****' ^^ 
of £9000 paid to the said W. F. and B. H. by the said 
G. P. C. at the request of the said S. E. F. (the receipt of 
which sum of £9000 the said W. F. and B. H. hereby 
acknowledge) the said W. F. and B. H. as mobtoagees 
hereby assign unto the said G. P. C. 

All that the principal sum of £9000 now owing on the 
security of the hereinbefore recited indentures and the 
interest henceforth to become due for the same, and the 
full benefit of and the right to exercise and enforce all 
powers and securities for compelling payment of the said 
sum and interest, 

To HAVE AND BECEIYE the SamO unto the said G. P. C. Habendum. 

absolutely. 

And this Indenture also witnesseth that for the Second 
consideration aforesaid the said W. F. and B. H. as mort- *f *^*^"™- 

Conveyance of 

OAOEES and at the request (a) of the said S. £. F. hereby the land. 
convey and the said S. £. F. hereby confirms unto the 
said G. P. 0. 

All the said hereditaments and premises comprised in Parcels, 
and conyeyed by the said recited indentures of &c. 1868 and 
&c. 1878 and which are now vested in the said W. F. and 
B. H. subject to redemption under the same indentures, 

To HOLD unto and to the use of the said G. P. C. in fee Habendum. 
simple Subject to the right of redemption subsisting 
therein on payment of the said sum of £9000 and the 
interest thereon. In witness, &c. 

(a) See note (6), Preced. xii., ante. 
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IdORTQAOES. 

No. XV. 

Parties. 



Recital of title 
of mortgagor 
subject to 
incambrances 
in second 
schedule. 



Incumbrances 
in first part 
of second 
schedule 
transferred to 
mortgagee for 
£65,000. 



£65,000 
advanced at 
request of 
mortgagor. 



Agreement for 
further 
advance of 
£5000 and for 
consolidation. 



Mortgage of Fee to secure consolidated debt, including 
incumbrances transferred and further advance. 

This Indenture (a) made the day of 188 be- 
tween S. E. F. of &c. [mortgoffor] of the one part, and 
G. P. C. of &c. [mortgagee] of the other part. 

Whereas under an indenture dated &c. made between 
the said S. E. F. of the one part and W. S. of the other part 
and duly enrolled as a disentailing assurance, the manor, 
lands, and hereditaments hereinafter mentioned and in- 
tended to be hereby appointed and conveyed now stand 
limited subject to the several incumbrances mentioned in 
the second schedule hereto To such uses, upon such trusts, 
and subject to such powers and provisions as the said 
S. E. F. shall by deed, will, or codicil appoint, and in 
default of appointment To the use of the said S. E. F. 
during his life without impeachment of waste with re- 
mainders over : 

And whereas all the incumbrances representing a prin- 
cipal sum of £65,000 with the securities for the same 
mentioned in the first part of the said second schedule 
hereto, have been transferred to and are now vested in 
the said G. P. C. by the several indentures dated in this 
present year mentioned in the first part of the same 
schedule, and the incumbrances mentioned in the second 
part of the same schedule still remain outstanding in the 
persons in the said second part mentioned : 

And whereas the sum of £65,000 was advanced by the 
said G. P. C. and applied in obtaining transfers to him of 
the incumbrances mentioned in the first part of the said 
second schedule hereto at the request of the said S. E. F. : 

And whereas all interest on the said sum of £65,000 
has been paid to the date hereof, and the said G. P. C. 
has agreed to advance to the said S. E. F. the further 
sum of £8000, making, with the said sum of £65,000, 
the total sum of £70,000 advanced by the said G. P. C. 



(a) This is t)ie principal mortgage referred to in note (a) to 
Preced. xii., ante. 



J 
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to or on account of the said S. E. F. upon having the Mortgages. 
repayment of the said sum of £70,000 with interest ^^' ^V- 
thereon at the rate as hereinafter mentioned secured in 
manner hereinafter appearing : 

Now THIS IkDENTTTBE WITNESSETH that in pursuance of First tesUtum. 

the said agreement and in consideration of the sum of Coyenant to 

_ pay pnncipal 

£65,000 so paid as aforesaid by the said G. P. C- for ob- and interest. 

taining transfers of the said incumbrances, and also of 

the sum of £5000 at or before the execution of these 

presents paid to the said S. E. F. by the said G. P. C, 

the payment and receipt in manner aforesaid of which 

said sums of £65,000 and £5000, making together the 

sum of £70,000 paid by the said G. P. C. to or on 

account and by the direction of the said S. E. F., the said 

S. E. F, hereby acknowledges. The said S. E. F. hereby 

covenants with the said G. P. C. [covenant to pay principal 

sum of £70,000 and interesty Form No. 2, ante]. 

Ain) THIS Indenture also witnesseth that for the Second 
consideration aforesaid and in exercise of the power **"***^™- 

. . j/t Appointment 

contained in the said recited indenture of &c., cmd of and convey- 



ance. 



every other power enabling him, the said S. E. F. as 
BENEFICIAL OWNER hereby appoints, and by virtue of 
his estate also conveys and confirms unto the said 
G. P. C. 

All that the manor of C, in the county of S., Parcels. 
and all other the messuages, lands, and hereditaments 
forming what is known as the C. estate in the same 
county, which estate is intended to be more particularly 
described in the first schedule hereto, and is intended to 
be delineated in the plan hereto annexed and to be 
thereon coloured , And all other, if any, the lands 

and hereditaments comprised in the said first schedule 
hereto, t)r coloured * on the said plan 

To HOLD unto and to the use of the said G. P. 0. in Subject to 
fee simple. Subject to the several incumbrances mentioned l^^fi^t a*T^ 
in the first part of the second schedule hereto now vested second parts of 
in the said G. P. C. as aforesaid, and also to the incum- gchedX! 
brances mentioned in the second part of the same schedule, 
and also Subject* to certain drainage rentcharges, not 

N 2 
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MoRtoAois. exceeding together in the whole the annual sum of £ 
No. XV. granted to the Lands Improvement Company, for terms 
expiring not later than the year 18 , and gradually 
•decreasing in each year And also Subject to the proviso 
for redemption hereinafter contained, that is to say [add 
proviso for redemption^ Form No. 3, atUe ; and covenant to 
insure hmldings against fire, Form No. 5, ante.] In 
witness, &c. 



And to 

drainage 

charges. 

And to 
redemption. 



Schedules. 



The First Schedule before referred to. 
[contains a particular of the property.] 

The Second Schedule before referred to. 

First Part. 

List of Mortgages on the C. Estate, which have all been 
transferred to and become vested in G. P. C. 



_ 


Principftl 

Sum 
secured. 


Date of Original 
Mortgage. 


Name of 

OriglDal 

Mortgagees. 


Dates of 
Transfers. 


Whether on Term 
or Fee. ' 


1 


6,000 


I 
Stli April, 1873; W. E. S. 


188 . 


Term of 1000 












Years created 
by settlement 






















of&c.: 1825. 


2 


10,000 


5th April, 1825 


W. M. 


5th April, 
1826. 


Term of 500 
years created 
by mortgage 










&C. 










&c 


deed. 










188 . 




3 


d.OOO 


12th November, B. S. T. 


drd May, 


Fee. 






1868. 


and W. P. 


1878. 
188 . 





IHerefcIhw six teoeral other incumbrances making up £65,000.] 
Total £65,000 



Second Part. 
Incumbrances not transferred to G. P. 0. 



10 



11 



£14,000 bear- 
ing interest 
at 4 per 
cent. 

Annuity of 
£700. 



18th August, 
1873. 



22nd July, 
1844. 



F. H. W. 



Payable to 
A. F. . 



Term of 5000 
years. 



Usual powers 
of distress. 
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Agbeement under C. A., a. 18, snbs. 14, IK A hortgaqe mortgages. 

VABYiNG Power of Leasing. No. XVI. 

And it is hereby agreed that the powers of leasing Varying 
conferred on mortgagor and mortgagee by the Con- i«""»gP^^«"- 
veyaneing and Law of Property Act, 1881, shfidl be 
varied and extended in the following particulars : — 

1. A building lease, or building leases, may be granted Building 

for any term not exceeding nine hundred and 999 years, 
ninety-nine years. 

2. Every building lease may authorise any part of the streets, 

premises to be laid out for' streets, roads, paths, fquare^&c, 
squares, gardens, and other open spaces, sewers, ™ay *>« 
drains, and watercourses, either to be dedicated to 
the public or not, with fences, pavings, connexions 
and other works incidental thereto respectively. 

3. A lease or leases may be granted for mining pur- Mining leases. 

poses, as follows, (that is to say,) 



Agreement under C. A., s. 18, subs. 16, applying No. XVII. 

leasing powers of the Act to mortgages pre- 

viously made. 

This Indenture, made the day of , 18 , Applying 

between [mortgagor] of &c., of the one part, and the ^"^'^SP^^®"- 
several persons whose hands and seals are hereunto 
affixed in the schedule hereto, being incumbrancers on 
the estates of the said [morigagor'], situated at , 

in the county of , under the several indentures 

the dates whereof and the parties whereto are specified 
in the first and second columns of the same schedule of 
the other part : 

WITNESSETH that it is hereby agreed between the 
parties hereto as follows, that is to say : — 

1. The several persons parties hereto shall, in reference 
to the hereditaments comprised in the indentures 
mentioned in the schedule hereto have all the same 
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. Mortgages. powers of leasing as if the said several indentures 

ISO. X V IL iiad been dated and executed after the passing of 

the Conveyancing and Law of Property Act, 1881, 
but so that such powers shall be varied in the 
following particulars : 
2. [Here add variation clauses as in last precedent, or 

otherwise as reqmred^ 
In witness, &c. 

The Sohedule before referred to \to contain the dates 
of a/nd parties to incv/nibrances]. 
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SECT. 3. Settlemenis. 

SETTLEMENTS. 

Ante-nuptial Settlement by Husband of investments 
transferred by him, and by Wife of her shares, 
under a settlement and will expectant on her 
father's death ; upon trusts for husband and wife 
successively for life, his interest in the wife's funds 
being determinable on alienation; trusts for issue 
of marriage as husband and wife or the survivor 
shall appoint ; in default, for children of the mar- 
riage ; power to wife to make a settlement on future 
marriage ; agreement to settle other property of wife ; 
covenant by the wife's father to pay an annuity for 
80 much of his life as the wife or any issue of the 
marriage shall live; powers to invest in the pur- 
chase of land generally ; also in the purchase of a 
residence, and other provisions. 

This Indenture, made &c., between A. D. of &c., parties. 
[the husband] of the first part, B. E., spinster [the wife]; 
a daughter of John E. of &c., of the second part, the said 
John E. of the third part, and W. of &c., X. of &c., Y. 
of &c., and Z. of &c. (which four last-named persons are 
hereinafter called the trustees) of the fourth part. 

Whereas a marriage has been agreed upon, and is Reciuis. 
intended to be solemnised between the said A. D. and marriage"* ^°^ 
B. E, : 

And whereas with a view to the settlement intended Transfer by 
to be hereby made the said A. D. has caused to be |»us^a"^o[ 

•^ ^ ^ investments. 

transferred into the joint names of the trustees the in- 
vestments mentioned in the first schedule hereto, repre- 
senting the sum of £ sterling : 

And whereas under an indenture dated &c., and made Title of wi'e 
between &c., being a settlement made before and in con- *J * *^j!^ 
sideration of the marriage then intended and afterwards investments 
solemnised between the said John E. and Mary E. since thrde^h of 
deceased, and a deed-poll under the hand and seal of the i»er father. 
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Si-rrrLEMENTs. said John E., indorsed on the said indenture, and dated 
No.XVIII. &c., being a deed of appointment executed under a power 

contained in the said indenture, the said B. E. as one of 

the three children of the said John E. by the said Mary 

E. is now entitled expectant on the death of her father 

the said John E., and in the meantime subject to his life 

interest under the said indenture, and provided the now 

intended marriage shall be solemnised within six calendar 

months from the date of the said deed-poll, to one-third 

share of the investments mentioned in the first part of the 

second schedule hereto, being the investments now held 

on the trusts of the said indenture of settlement, or of 

the investments for the time being representing the said 

investments so now held, which investments so now held 

are now standing in the joint names of &c., the present 

trustees of the said indenture : 

Title of wife to And whereas .under the will dated &c., and proved in 

hi\hl proceeds ^^^ DistHct Probato Kegistry on &c. of , 

of the sale of late of &c., who died on &c., the said B. E., as one of the 

investments three children of the said John E., is entitled expectant 

her father. meantime subject to his life interest, to one-third share of 
the proceeds of the sale of the lands and hereditaments 
and of the income until sold of the lands and heredita- 
ments by the said will devised on trust for sale and now 
remaining unsold, and of the investments representing 
the other real estate, and the residuary personal estate of 
the said testator now held on the trusts of the said will, 
and the particulars of which lands, hereditaments, and 
investments are specified in the second part of the second 
schedule hereto, and are now vested in or standing in the 
joint names of &c., the sole acting trustees and executors 
of the said will : 
Agreement for And whereas upon the treaty for the said intended 
settlement. marriage it was agreed that such settlement should be 

executed as hereinafter contained. 

First testatum. NoW THIS INDENTURE WITNESSETH that in pursuance 

trustsTf the° ^^ *^® ^^^^ agreement and in consideration of the said 
investments in intended marriage the said A. D., with the privity of 
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the said B. E., hereby directs and the trustees hereby Settlbhrnts. 
declare and do agree with the other parties hereto that N0.XVIII. 
the trustees will stand possessed of the myestments the first 
mentioned in the first schedule hereto, and so trans- Jf^^i^*® «'»*»l 

' the marnage 

ferred into their joint names as aforesaid, Upon trust for for the 
the said A. D. until the said intended marriage, and 
after the solemnisation thereof Upon the trusts and 
subject to the powers and provisions hereinafter declared 
concerning the same. 

And this Ikdentube also witnesseth that in further Second 
pursuance of the said agreement and in consideration of AifsUfD*™^^^ of 
the said intended marriage the said B. E. as settlob, the wife's 
with the approbation of the said A. D. hereby assigns, ^^^^^ ^' 
And the said A. D. as settlob hereby assigns and 
confirms unto the trustees hereinbefore named 

First, All that the one third share to which the said 
B. E. is now or will on the solemnisation of the said in- 
tended marriage become entitled in expectancy as afore- 
said of the investments mentioned in the first part of the 
second schedule hereto : 

Secondly, All that the one third share to which the 
said B. E. is now entitled in expectancy as aforesaid in 
the proceeds of the sale of the lands and hereditaments 
and of the investments respectively mentioned in the 
second part of the said second schedule hereto : 

And all other (if any) the share or shares of the said 
B. E. in the investments or in the lands and heredita- 
ments or in the proceeds of the sale of the lands and 
hereditaments mentioned in the said second schedule : 

To HAVE AND BEOEIVE the Same unto the trustees Habendum. 

absolutely, Upon trust for the said B. E. until the in trust for 
said intended marriage, and after the solemnisation wife until the 
thereof Upon the trusts and subject to the powers and 
provisions hereinafter declared concerning the s£tme : 

That is to say. It is hebeby agbeed that the trus- Trusts as to 
tees shall after the solemnisation of the said intended *^i ^^e settled 
marriage stand possessed of the investments mentioned the maiilge.' 
in the first schedule hereto, and also of the said shares 
and premises hereinbefore assigned, as and when the 
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To invest and 
^ATj invest- 
ments. 



Settlements, same &1I into possession. Upon trust that the trustees, 
N0.XVIII. or the survivors or survivor of them, or the executors or 
administrators of such survivor, or other the trustees or 
trustee for the time being of these presents, hereinafter 
called the trustees or trustee, shall get in and receive 
or obtain transfer of the said shares and premises 
hereinbefore assigned. And shall either permit the 
investments mentioned in the first schedule hereto, 
and also so much of the said shares and premises 
hereby assigned as shall not be received in money, to 
remain on the securities or investments in which the 
same now are or shall be received ; or shall, with the con- 
sent of the said A. D. and B. E. during their joint lives, 
or of the survivor of them during his or her life, and after 
the death of the survivor at the discretion of the trustees 
or trustee, sell, call in, or convert into money all or 
any of the said investments mentioned in the first 
schedule hereto. And also so much of the said shares and 
premises hereby assigned as shall not be received in 
money. And shall with the like consent or at the like 
discretion invest the money arising thereby, and also 
any money received in respect of the said shares and 
premises hereby assigned, in the names or name of the 
trustees or trustee in manner following, and not other- 
wise (a), that is to say : — 

In or upon [investment clause, Form No. 9, ante] i 
And it is hebebt aobeed that the trustees or trustee 
shall stand possessed of the investments mentioned in 
the first schedule hereto, and of the varied investments 
for the time being representing the same, all of which 
are hereinafter referred to as the husband's trust fond. 
And shall also stand possessed of the said shares and 
premises hereby assigned, and of the investments for 
the time being representing the same, which shares and 



Trusts of 
investments. 



Inhibition 
against 
mortgages in 
Ireland or 
investments 
under local 
Acts. 



(a) The object of these words is to prevent trustees from loiding 
on mortgage in Ireland under 4 & 5 WilL 4^ c. 29, and frran taking 
investments which certain local Acts of Parliament authorise trustees 
to take as investments. Powers of this latter kind in local Acts are 
not uncommon. 
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premises hereby assigned and the investments represent- SETTLEMEirra. 
ing the same are hereinafter referred to as the wife's trust No.X VIII. 
fimdy And also of the annual income of the husband's 
trust fund and the wife's trust fund respectively, Upon 
the trusts and subject to the powers and provisions 
following, that is to say : — 

As TO THE husband's TRUST FUND, Upon trusfc to pay income of 

the annual income thereof to the said A. D. during his ti^f^d to 

life, and after his death to pay the same annual income to him for life, 

the said B. E. during the residue of her life,- if she shall for ufe. ^ * 
survive him, for her separate use independently of any 
husband, and without power of anticipation : 

And as to the wife's trust fund. Upon trust to pay income of 

wife's trust 

the annual income thereof to the said B. E. during her fund to her for 
life, for her separate use independently of any husband, Ijjlji*^*^ 
and without power of anticipation. And after her death for husband 
[TruOa for the inalienahle heneJU of the husband, Form '''' *'^''- 
No. 11.] 

And it is hereby agreed that after the death of the AfUr death of 
survivor of the said A. D. and B. E. the capital of the |^^^^^^ ^^' 
husband's trust fund, and also of the wife's trust fund^ 
shall be held In trust &c. 

[Add trusts for issue as parents or survivor shaU appoint, 
in default for children equaUyy and hotchpot dause, Form 
No. 12 ; and also Form No. 13, if required. « 

Advancement clause^ Form No. 14. 

Vltimaie trusts as to husband!s trust fund for him, and Ultimate 
as to wife's trust fund in trust for her or her next of *'°**^ ' 

kin, so as to exclude the htuinind, Form No. 15. 

Power for wife to make a setUem>ent on future marriage. 
Form No. 16.] 

And this Indenture also witnesseth that in con- ck>venant by 
sideration of the said intended marriage the said John E. ^IL ** ^ 
hereby covenants with the trustees, and also as a annuity. 
separate covenant with the said B. E., That if the said 
intended marriage shall be solemnised the s^id John 1}. 
will during so much of his life as the said B. E. or any 
pf her issue by the said A. D. shall be living, pay to the 
trustees or trustee the annual sum of £ , suclt 
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SEnTLEMENTs.. aniiual sum to commence &om the day of the solemnisa* 
N0.XVIII. tion of the said intended marriage^ and to be deemed to 
accrue due firom day to day, but to be paid by equal 
half-yearly payments, the first payment to be made at 
the expiration of six calendar months from the solemni- 
sation of the said intended marriage : 

And it is hereby agreed that the trustees or trustee 
shall pay and apply the said annual sum of £ to 
the persons and in the manner to whom and in which 
the annual income of the wife's trust fund would be 
payable or applicable in case the same had fallen into 
possession. 

[Affreement to settle other property oftoife. Form No. 18. 
Power to invest in the purchase of land. Form No. 19. 
Power to invest in the purchase of residence, Form 
No. 20. 

Power to lease, Form No. 21 {applicable to No, 19 or 20, 
or both). 

Power to concwr in partition of hereditaments in the 
2ml Schedule, Form No. 22,] 
Powers to PROVIDED ALSO, and it is hereby agreed, that the trus- 

trustees of t^^s or trustee of these presents may permit the trustees 
recited will to ^j. trustee for the time being of the will of the said 

retain m- . . * i • i 

yestments. to retain any investments mentioned in the second part of 
9 the second schedule hereto, and now held on the trusts 
of that will, although not being investments authorised 
by the terms of that will, and the trustees and trustee 
of these presents shall not, unless they or he in their or 
his absolute discretion think proper, be bound to take 
any proceedings as to any such investments which are 
not so authorised, or as to any other investments for the 
time being held on the trusts of that will, nor be liable 
in any way for any loss which may occur through invest- 
ments, proper or otherwise, being retained or made by the 
trustees or trustee for the time being of that will, or 
through any act, deed, or omission on the part of such 
trustees or trustee. 

[Potoer to trustees to value and apportion mixed fimds, 
F<yrm No. 23. . 
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Power to trustees to deposit secwriiies to hearer for safe Settlements, 
custody (if any authorised). Form No. 24. N0.XVIII. 

Solicitor trustee to be paid his costs. Form No, 25. 

Power to husband and wife and sunrvivor to appoint 
new trustees. Form No, 26.] 

In witness, &c. 

The F1B6T Schedule above referred to. 
Investments transferred by the husbands 



The Second Schedule above referred to. 

Part 1. 
Investments subject to the settlement dated &c. 

Part 2. 
Land and investments subject to the will of &c. 

Notice of this settlement should be given to the trustees of the 
recited settlement and will. 

The provisions of the C. A. incorporated in this precedent are powers what pro- 
for maintenance and education of infants and accumulation of surplus visions of 
income (s. 43) ; power of sale (ss. 35, 38) ; power to adopt statutory ^* -^^ ^"" . 
conditions (ss. 3, 66), (see also V. & P. A. ss. 1, 2 & 3) ; to give this precedent. 
receipts (G. A. s. 36) ; to compound and compromise (s. 37), and to 
appoint new trustees (s. 31), and covenant E. s. 7 (1) by the intended 
wife and the intended husband as settlors. 



Conveyance of a Eesidbncb pubohased out of pubchasb 
Settled Monet to the Trustees of the Settlement ^ ^^^ 
(Preced. XVUI.) (a). No.^X. 

Tms Indentube made &c. between H. C. of &c. 
[mortgagee^ of the first part, J. C. of &c. [vendorli of the 
second part, A. D. of &c., and B. D. his wife of the third 
part, and W. of &c., X. of &c., Y. gf &c., and Z. of &c. of 
the fourth part. 

(a) In this precedent the settlement is not recited or made part of 
the title. It is merely referred to in declaring the trusts of the money 
to arise from the sale of the property under the trust for sale. 
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Settlemeivts. 

No. XIX. 

Recitals. 
Mortgage. 



Agreement to 
purchase from 
mortgagor. 



Agreement for 
concurrence of 
mortgagee. 



Testatum 
conveyance. 



Whereas by an indenture of mortgage dated &C.9 and 
expressed to be made between the said J. C. of the one 
part and the said H. C. of the other part, the said J. C. 
granted the messuage and hereditaments hereinafter de- 
scribed and hereby intended to be conyeyed unto and to 
the use of the said H. G. in fee simple, by way of mort- 
gage for securing payment to the said H. G. by the said 
J. G. of the sum of £4000 with interest thereon as therein 
mentioned : 

And whereas the parties hereto of the fourth part have 
at the request of the said A. D., and B. D., testified by 
their execution of these presents, agreed to purchase from 
the said J. G. the said hereditaments and the fee simple 
thereof in possession, firee from incumbrances, at the 
price of £20,000 : 

And whereas the principal sum of £4000 is still due 
to the said H. G. upon the hereinbefore recited security, 
but all interest thereon has been paid, as he hereby 
acknowledges, and he has agreed upon receiving the said 
sum to join in these presents as hereinafter appearing : 

And whereas it is desired by the parties hereto of the 
third and fourth parts that the said hereditaments should 
be conyeyed in manner and upon the trusts hereinafter 
expressed. 

Now THIS Indenture witnesseth that in pursuance 
of the said agreement, and in consideration of the sum of 
£20,000 upon the execution of these presents paid by the 
said W., X., Y., and Z., as to £4000 part thereof to the 
said H. G., at the request of the said J. G., testified by 
his execution hereof (the receipt of which sum of £4000 
the said H. G. hereby acknowledges). And as to £16,000 
residue thereof to the said J. G. (the receipt of which 
sum of £16,000, and the payment in manner aforesaid of 
which sum of £4000, making together the said purchase- 
money of £20,000, the said J. G. hereby acknowledges), 
the said H. G. as mortgagee by the direction of the said 
J. G., directing as beneeioial owner, hereby conyeys 
and releases. And the said J. G. as beneficial owner 
hereby conyeys and confirms unto the said W.,X.,Y. and Z. 
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All that messuage &c. Pubohasb 

To HOLD unto and to the use of the said W., X., Y,, and ^ ^xiX 

Z., in fee simple, discharged from all moneys secured by * 

and all claims and demands under the said indenture of Habendum, 
mortgage, 

Upon trust to sell the same or any part thereof with Tnut for sale. 
the consent in writing of the said A. D. and B. D., during 
their joint lives, and of the surviyor of them during his 
or her life, and after the death of both at the discretion 
of the trustees or trustee for the time being of these 
presents : 

And it is hereby agreed that the said trustees or Tnutoof 
trustee shall stand possessed of the net money to arise ^J**^ °^ 
from any such sale (after payment thereout of all costs 
incidental thereto) Upon the trusts and subject to the 
powers and provisions which under an indenture dated 
&c., and made between &c., being a settlement made on 
the marriage then intended and afterwards solemnised 
between the said A. D. and B. D. [Preeed. XVIII. ante], 
are declared and now subsisting with respect to money 
forming part of the husband's trust fund (a) thereby 
settled. 

[Power of leasing for twenty-one years. Form No. 21, 
saying '* the said messuage," &c., instead of '' any mes- 
suages," dtc. ; 

Power for A, D, and B. D. and the svrvivor to appoint 
new trustees. Form No. 26.] 

In witness, &c. 



Ante-nuptial Settlement under the Infants* Settle- settlbments. 
MENT Act of the wife's portion raisable under the No, XX. 
trusts of a term, and her share of a testator's infantT" 
residuary estate, being administered by the Court; settlement, 
upon trusts for the wife and husband successively for 



(a) The purchase is, in this and the precedent appointing a new 
trustee, post, assumed to have been made wholly out of the husband*s 
trust fund. 
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SEtTLEMENTs. life, aiid theii for the issue of the marriage as 

No. XX. husband and wife or the survivor shall appoint ; in 

default for children of the marriage, except an eldest 
son and any other son who before he attains twenty- 
one succeeds to a title, unless he shall be the only 
child: Power to raise money for wife's outfit, and 
to pay costs of settlement, and of administration 
action. 

Parties. This Indentube made the &c., between the Eight 

Honourable A., Lord B., of the first part, C. D., spinster, 
eldest surviving daughter of the late E. D. deceased, and 
now an infant of the age of twenty years or thereabouts, 
of the second part, and E. of &c., ifcc. [four trustees], 
which four last-named persons are hereinafter called the 
trustees, of the third part. 
Recitals. ' Whereas a marriage has been agreed upon and is 

^!l!?rir* ^""^ intended to be solemnised between the said Lord B. and 

marnage. 

C. D., with the consent of &c., her testamentary guardians 
appointed by the will of her father, the said E. D : 
Of wife's title And whercas under the will dated &c., and proved 
a portion^* ^ ^^ ^^'9 ^^ *^® Probatc Ecgistry, of the said E. D., 

who died on &c., and of which will M. and N. are now 
the sole surviving trustees and executors, the said C. D., 
as one of the two surviving children other than th^ 
eldest son of the said E. D., will upon her marriage or 
upon her attaining the age of twenty-one years, which 
shall first happen, become absolutely entitled to one 
moiety of a sum of £ raisable under the trusts of 

a term of five hundred years in the testator's freehold and 
copyhold estates situated at &c., by his said will limited 
to the said M. and N. upon trust for raising that sum for 
portions for the testator's children other than a son 
or daughter entitled as tenant for life to the said 
And to a share estates. And also to one moiety of the net residue remain- 

testator's ^S ^^^^ V^J^^S debts and legacies and certain other 

residuary sums (including the said sum of £ ) of the money 

to arise from the sale and conversion of the freehold, copy- 
hold, and leasehold estates of the said testator situated 
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at &c., and of the testator's residuary personal estate, Settlements. 
and which freehold, copyhold, leasehold, and personal -N^* ^^• 
estate were by the testator's will devised and bequeathed 
to the said M. and N. and to G., now deceased, upon trust 
for sale and conversion : 

And whereas in the year 1880 an action of P. v. Q., Action for the 
1880. P. No. , was instituted in the Chancery ^?he'el^^^^^^ 

Division of the High Court of Justice for the administra- the testator. 
tion of the testator's real and personal estate, in which 
action L. D., the eldest son of the said testator and an 
infant, by &c., his next friend, was plaintiff, and the said 
M. and N. were defendants : 

And whereas a decree was made in the said action on Decree, and 
the &c., and the said C. D. has been served there with on^^ife. *"** 
notice of the said decree, and has become bound by the 
proceedings in the said action : 

And whereas the chief clerk has made his certificate chief clerk's 
in the said action, dated the &c., filed on &c., in which **'^*^*^^' 
certificate and the schedules thereto the particulars of the 
said testator's real estate and the liabilities affecting the 
same are set forth, and by which certificate it appears 
that the whole of the testator's personal estate has been 
. applied in discharge of liabilities affecting the same : 

And whereas by an order of the Chancery Division of Order under 
the High Court of Justice made on an adjournment into settlement 
chambers on the day of , in the said action of ^^^ 

P. V. Q., and in the matter of an Act of the 18th & 19th 
. Yict. e. 43, intituled " An Act to enable Infants, with the 
Approbation of the Court of Chancery, to make binding 
Settlements of their Beal and Personal Estate on Marriage," 
Upon the petition of the said C. D. by &c., her next 
friend, and of the said [the guardians^ the judge 

being of opinion that the proposed marriage of the said 
infant C. D. with the said Lord B. was a fit and proper 
marriage for the said infant, and that the settlement pro- 
posed to be effected by an indenture of even date here- 
with and by this indenture was a proper settlement to be 
made in contemplation of such marriage, and that the 
indentures therein referred to, being the said indenture 

o 
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Settlements. 

No. XX. 



Settlement 
approved by 
the Judge. 



First testatnm. 

Assignment by 
wife 



of her share 
in portion 



and in estate 
of testator. 



Liberty to 
marry neces- 
sary only in 
case of wards. 



of even date herewith and this indenture, were proper 
indentures for giving effect to such settlement, the said 
Judge did, pursuant to the aforesaid Act of Parliament, 
sanction and approve of such settlement, and did order 
that the said infant should be at liberty in contemplation 
of her marriage with the said Lord B. to execute the said 
indentures accordingly, and that upon the due execution 
of the said indenture of even date herewith and of this 
indenture by the said Lord B., and the said C. D., the 
said Lord B. and C. D. should be at liberty to inter- 
marry (a). 

And whereas these presents have been approved by 
the said Judge, as appears by the signature of the chief 
clerk in the margin hereof. 

Now THIS Indentube WITNESSETH that in obedience 
to the aforesaid Order of the Chancery Division of the 
High Court of Justice, and in consideration of the said 
intended marriage, the said C. D. (6), with the privity of 
the said Lord B., hereby assigns, and the said Lord B. 
AS SETTLOB hereby assigns and confirms unto the trustees 
hereinbefore named : 

First, All that the moiety to which the said C. D. is 
now, or will upon the solemnization of the said marriage, 
become entitled as aforesaid in the said sum of £ , 

raisable for portions under the trusts of the aforesaid term 
of five hundred years in the said estates at &c., devised 
by the will of the said E. D. ; 

Secondly, All that the moiety to which the said C. D. 
is now or will upon the solemnization of the said mar- 
riage become entitled as aforesaid of the net residue of 
the money to arise from the sale and conversion of the 
freehold, copyhold, and leasehold estates of the said 
testator at &c., and of the testator's residuary personal 
estate (if any) : 

(a) The liberty to marrj'^ is only necjessary where the infant, as in 
this case, is a ward of Court. Where the application is only under the 
Act for the purpose of making a settlement binding on the infant, the 
words "and that upon due execution " &c., may, be omitted. 

(h) The Court can, under the Act, enable the infant to assign, but, it 
Is conceived, cannot enable the infant to give a mere covenant, therefore 
she is not made to assign as settlor. 
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And also all arrears of income which on the day of the SETTUEMEim. 
solemnization of the said marriage shall be due to the N^* ^^* 
said C. D. in respect of the said shares and premises And all arrears 
hereby assigned, and so that such arrears of income shall, ^n*°^™* *^°* 
as from the day of the said marriage, merge in and be solemnization 
added to and considered as part of the capital of the said ^"^irwwh 
shares and premises hereby assigned, arrears be 

To HAVE AND BECEIYE the premises unto the trustees h]^^^^^^* 
Upon trust for the said C. D. until the said intended ^ ntmstfor 
marriage, and after the solemnization thereof upon the wife until the 
trusts hereinafter declared concerning the same. marnage. 

And this Indenture also witnesseth that in Second 
obedience to the said order, and in consideration of the said i>^ciaration of 
intended marriage, the said C. D. and Lord B. hereby ^^^^ *^*«' 

T 11 111! T1 * 1 marriage. 

direct, and the trustees hereby declare and do agree with 
the other parties hereto. That the trustees will after the 
solemnization of the said intended marriage stand pos- 
sessed of the said shares, arrears of income, and premises 
hereinbefore assigned to them Upon the trusts following, 
(that is to say,) 

Upon trust that the trustees or the survivors or sur- For investment 
vivor of them, or the executors or administrators of such fnvestmentf. 
s^vivor, or other the trustees or trustee for the time 
being of these presents, hereinafter called the trustees or 
trustee, shall either permit the said shares, arrears of 
income, and premises hereinbefore assigned, or any part 
thereof, to remain in their present investments or con- 
dition, or shall as soon as convenient obtain payment or 
transfer of the moneys or investments representing the 
premises or any of them, or any part or parts thereof, 
when and as the same shall respectively become payable or 
transferable, and as regards investments of which transfer 
shall be so obtained, shall either retain the same or shall, 
with the consent of the said Lord B. and G. D. during 
their joint lives, or of the survivor of them during his or 
her life, and. after the death of the survivor at the dis- 
cretion of the trustees or trustee, sell, call in, or convert 
into money the same or any of them, and shall with the 
like consent or at the like discretion invest the money 

o 2 
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Settlements. 

No. XX. 



Trusts to pay 
income to 
wife for her 
separate use 
for her life, 
and then to 
hnsband for 
his life. 

Then for issne 
of marriage as 
husband and 
wife or 
survivor shall 
appoint. 

In default of 
appointment 
to all children 
of marriage, 
except son, 
succeeding to 
title. If he 
is only child, 
then for him. 



Trust in 
default of 
children for 
wife. 



arising thereby, and also any money received in respect 
of the premises, in the names or name of the trustees or 
trustee 

In or upon [Investment Clause^ Form No. 9.] 

And IT IS HEREBY AGREED that the trustees or 
trustee shall stand possessed of the premises hereinbefore 
assigned, or the investments representing the same, here- 
inafter called the trust fund, and of the annual income 
thereof, Upon the trusts following, (that is to say,) 

[Trust for vAfe for life, and then for Tiushand for life^ 
Form No. 10.] 

And after the death of the survivor of the said C. D. 
and Lord B., It is hereby agreed that the capital of 
the trust fund shall be held In trust for [issiie of mar- 
riage, as husband and mfe or survivor shall appoint, from 
Form No. 12.] 

And in default of and until and subject to any such 
appointment, In trust for all or any of the children of the 
said intended marriage (except an eldest or only son, and 
except any other son who before attaining the age of 
twenty-one years shall succeed to the title of Baron B.), 
who being sons or a son attain the age of twenty-one 
years, or being daughters or a daughter attain that age 
or marry under it, and if more than one in equal shares ; 
and if there should be no child who attains a vested 
interest under the aforesaid trust, in default of appoint- 
ment, then In trust absolutely for the first or only son (if 
any) of the said intended marriage who attains the age of 
twenty-one years and also succeeds to the title of Baron B. 

[Hotchpot clause from Form No. 12. 

Advancement clause, Form No. 14]. 

And it is hereby agreed that if there shall be no 
child of the said intended marriage who attains a vested 
interest under the trusts in default of appointment 
hereinbefore contained, then subject to the trusts and 
powers herein contained or referred to, the trust fund, 
and the income and statutory accumulations (if any) 
of the income thereof, or so much thereof, respectively 
as shall not have become vested or been applied under 
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any trust or power herein contained or referred to, shall SErrLEMENm 
after the death of the said [huaband], and such failure of No^^X* 
children as aforesaid, be held In trust [trusts of the 
wife'a trust fundy Form No. 15, and say^ the trust fund, 
instead of the wife's trust fundj. 

Provided always, and it is hereby agreed, that the Direction to 
trustees or trustee shall after the solemnization of the for the outfit 
said marriage, out of the trust' funds coming to their ^^g^J^*'***^ 
hands under these presents, raise the following sums and 
apply or pay the same as hereinafter mentioned, (that is 
to say,) 

First, the trustees or trustee shall, and they or he are 
hereby required, to raise a sum of £ and to pay 

the same to the aforesaid guardians of the said C. D. or 
the survivor of them, to be by them or him applied in 
discharging the cost of the outfit of the said C. D. pre- 
paratory to her marriage, and all liabilities connected 
therewith, and the surplus (if any) of the said sum of 
£ , after answering the purposes aforesaid, shall be 

paid by the said guardians or guardian to the said C. D. 
for her separate use, but the receipt of the said guardians 
or guardian shall be a complete discharge to the trustees 
or trustee for the said sum of £ 

Secondly, the trustees or trustee shall and they or he 
are hereby required to raise such sum as they or he 
shall deem proper for the purpose of discharging the 
costs and expenses of all parties of and incidental to the 
preparation, execution, and completion of these presents, 
and the hereinbefore mentioned indenture of even date 
herewith, and of and incidental to any proceedings in 
the said action of P. v. Q, with reference thereto or to statement in 
. the said marriage, and the statement in writing of the ^^^^^^ ^ ^ 
trustees or trustee as to the amount of all such costs and conclusive. 
expenses shall be conclusive that the amount mentioned 
in such statement is the proper amount, and shall be 
binding on all persons claiming under these presents, 
And the amount so to be raised as aforesaid shall be 
applied by the trustees or trustee in discharge of the 
costs and expenses afoiesaid. 
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Settlehemts. 

No. XX. 



[Add potoer for wife to make a settlement on future 
marriage^ Form No. 18 ; Agreement to settle other property 
of wife^ Form No. 18 ; Potoer to htisband and mfe and 
survivor to appoint new trustees. Form No. 26 ; and other 
pouters and provisions required, from Preced. XVIII, ante."] 

In witness, &c. 

Notice of this settlement most be given to the trustees of the recited 
will 



Policy on 
husband's 
life. 



No. XXI. Ante-nuptial Settlement of Policy on Husband's 
Life. {Witnessing part) 

\Prior witnessing parts of settlement hy husband of the 
huAand^s trust fund, and hy wife of the wif^s trust fund, 
as in Preced. XVIII. ; or witnessing part of settlement hy 
wife of the trust fund, her settled fwnd being Jhe only fund 
settled and so eaJled, as in Preced. XX.] 

Assignment of AnD THIS InDENTUKE ALSO WITNESSETH that in COn- 

husband^s life, si^eration of the said intended marriage the said [husband^ 
hereby assigns unto the trustees 

All that policy of assurance eflfected in his own 
name and on his own life for the sum of £ with 

the Insurance Company, dated the day of 

, numbered , and at the annual premium of 

£ , and the said sum of £ and all other 

money to become payable thereunder : 

To HOLD to the trustees upon trust as soon as may be 
after the death of the said [husband'] to get in and 
receive the money thereby assured, and stand possessed 
of the net residue thereof after discharging all costs and 
expenses of recovering and receiving the same, upon the 
TBUSTS, and subject to the powers and provisions herein- 
before declared concerning money arising from the hus- 
band's trust fund [or if there be no such fund settled, the 
trust fund in favour of the said [wife] and the issue of 
the said intended marriage, but with this variation, That 
if there should be no child of the said intended marriage 
who attains a vested interest under the trusts herein- 
before contained in default of any appointment by the 
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husband and wife, or the suryivor of them, then subj^t Settlbments. 
to the trugts and powers herein contained or referred to, ^o. XXl. 
the said policy or the money received thereunder and 
the investments representing such money and the income 
and statutory accumulations (if any) of the income 
thereof, or so much thereof respectively as shall not have 
become vested or been applied under any trust or power 
hereinbefore contained or referred to, shall be held in 
trust for the said [hv>siband] absolutely. 

[Add covenant by hutiband to keep up pdiet/, Form 
No. 17.] 



Appointment by Supplemental Deed of a New Trustee New 
of the Settlement, Preced. XVIII. ante, under C. A. jr XXII 
8. 31 ; and Declaration vesting the right to ' — 
BEGOVEB part of the trust property under C. A. 
s. 34 (1), 

This Indenture made ^c, between A. D. of &c., and Parties. 
B. D. his wife [donees of the potoer] of the first part, M. 
of &c., and N. of &c. [the new trustees] of the second 
part, and Y. of &c., Z. of &c. [the continuing trustees^ 
and the said M. and N« of the third part, and supple- 
mental to an indenture dated &c , and made between &c. 
hereinafter called the principal indenture (being a settle- 
ment made previously to the marriage then intended and 
since solemnized between the said A. D. and B. D.) 
[Preced. XVIIL ante] and of which principal indenture 
W. and X., and the said Y. and Z are the trustees : 

Whereas the sum of £ , being money repre- Recitals. 

senting part of the husband's fund settled by the prin- ^ wsWen^' ""^ 
cipal indenture, has been sold and has been invested 
under a power for that purpose therein contained, in the 
purchase and in defraying the costs of the purchase of a 
messuage and hereditaments situated at &c., and which 
by an indenture dated &c. were conveyed to the trustees 
of the principal indenture upon trust for sale, and for 
disposition of the net proceeds of sale in ttccordance with 
the terms of that indenture [Preced. XIX.] : 
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New 

TBUffTEES. 

No. XXII. 

What the 
residue con- 
sigts of, 

Wiffe*8 tniat 
fund not in 
possession : 

W. resident 
abroad, 

X. a lunatic. 



Intention to 
appoint new 
trustees and 
transfer 
innestments : 



Intention to 
appoint 
trustees 
of residence 
purchased. 



First 
testatum. 

Appointment 
of new trustee. 



And whereas the investments representing the residue 
of the husband's trust fund now consist of the invest- 
ments mentioned in the schedule hereto standing in the 
joint names of the trustees of the principal indenture : 

And whereas no part of the wife's trust fund settled by 
the principal indenture has yet fallen into possession : 

And whereas the said W. has been resident out of 
the United Kingdom for more than twelve calendar 
months (a) : 

And whereas the said X. is now a person of unsound 
mind, duly found so by inquisition : 

And whereas the said A. D. and B. D. are desirous of 
appointing the said M. and N. to be trustees of the 
principal indenture in the place of the said W. and X. : 

And whereas it is intended that as soon as may be 
after the execution of these presents the investments 
mentioned in the schedule hereto shall be trans- 
ferred (b) into the joint names of the said X., Y., M., 
and N. as trustees of the principal indenture : 

And whereas it is also intended that by an indenture 
bearing even date herewith and made between the same 
parties and in the same order and supplemental to the 
said indenture of &c. [the conveyance of the residence, 
Preced. XIX.], the said M. and N. shall under a power 
for the purpose contained in the same indenture be ap- 
pointed trustees thereof in the place of the said W. and 
X., and that the said indenture of even date shall contain 
the proper declaration for vesting in the said Y., Z., 
M. and N. the messuage and hereditaments comprised 
in the said indenture to which it is to be supplemental : 

Now THIS Indenture witnesseth that the said A. D. 
and B. D. in exercise of the power for this purpose 
given to them by the principal indenture and of every 
other power enabling them, hereby appoint the said 
M. and N. to be trustees of the principal indenture 
in the place of the said W. and X., and jointly with the 



(a) Evidence of this fact should "be obtained and preserved. 

(b) As to the necessity for these transfers, see C. A. s. 34 (3). 
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said Y. and Z. for all th^ purpoBes of the principal ^ New 

. , ^ x- r- IT X Trustees* 

indenture. No. XXII. 

And this Indenture also witnbsseth that the said 

A. D. and B. D., with the assent of the said Y. and Z., testatum. 
hereby declare that all chattels and also the right to DecUrMioa 
recover and receive all debts and other things in action l^^^f^ 
subject to the trusts of the principal indenture, shall chattels &c 
immediately upon the execution of these presents by all 
the parties hereto vest in the said Y., Z., M., and N. asi 
trustees of the principal indenture and as joint tenants for 
the purposes and upon the trusts thereof. In witness, &c. 

The Schedule above referred to. 

(List of investments representing the husband's trust fund 
other than the messuage and lands purchased.) 

It is unnecessary now to add a declaration of trust of the stocks and No declaration 

shares to be transferred. The only object of that trust formerly was to <*f trust 

make a debt by breach of tnist a specialty debt. Now by statute '*®*^^"*^* 
32 & 33 Vict. c. 46, specialty debts have no priority. 

The efiFect of the declaration as to vesting is to make it unnecessary Execution by 

to send the deed abroad for execution by W., or to apply in the lunacy W. or appli- 

of X. for a vesting order, but the transfer of copyholds or mortgages or j*^^^ ^^ 

stocks and shares (if any) must be obtained as before the C. A. See necessary 
s. 34 (3). 



Appointment by Supplemental Deed of a New Trustee ' No. 
.of the Eesidenge purchased by the Settlement XXIII. 
Trustees [Preced. XIX. anJte\\ and declaration 
VESTING under C. A. s. 34 (1). 

This Indenture made &c., between &q, \the same date Parties, 
and parties as last Precedent], and supplemental to an 
indenture hereinafter called the principal indenture, dated 
&c. and made &c., whereby a messuage and hereditaments 
situated at &c. were conveyed to the said W.„ X., Y., 
and Z. as trustees upon trust for sale, [Precedent XIX.] 

Whereas the said W. has been resident out of tide Recitals. 
United Kingdom for more than twelve calendar months : ^- resident 

And whereas the said X. is now a person of unsound x. a lunatic. 
mind, duly found so by inquisition : 
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New 
Trubtbeb. 

No. 

xxm. 

First 
testattun. 

Appointment 
of new 
trustees. 



Second 
testatum. 

Declaration as 
to vesting. 



Execution by 
X. or appli- 
cation in 
lunacy un- 
necessary. 



And whereas the said A. D. and B. D. are desirous of 
appointing the said M. and N. to be trustees of the 
principal indenture in place of the said W. and X. 

Now THIS Indentube WITNESSETH that the said A. D. 
and B. D., in exercise of the power for that purpose given 
to them by the principal indenture and of every other 
power enabling them, do hereby appoint the said M. 
and N. to be trustees of the principal indenture in the 
place of the said W. and X. and jointly with the said 
Y. and Z. for all the purposes of the principal indenture. 

And this Indenture also witnesseth that the said 
A. D. and B. D., with the assent of the said Y. and Z., .do 
hereby declare that all the estate and interest of the 
said W.^ X.y Y.9 and Z. and each of them, in the messuage 
and hereditaments now subject to the trusts of the prin- 
cipal indenture shall, immediately after the execution of 
these presents by all the parties hereto, vest in the said 
Y., Z., M., N. as trustees of the principal indenture and 
as joint tenants for the purposes and upon the trusts 
thereof. In witness, &c 

The effect of this declaration is to make it unnecessary to send 
abroad the conveyance for execution by W., or to apply in the lunacy 
of X. for a vesting order. If the property is within any r^istry district 
the deed must be registered there : G. A. s. 34 (4). 



AND 

DiscHABGE or 
Tbustee. 

N0.XXIV. 



Retibehent Betibement AND DiSGHABGE of a Trustee under C. A. 

s. 32 ; and Declaration atesting the bight to re- 
cover part of the trust property in the continuing 
trustees alone under s. 34 (2) ; by deed supple- 
mental to the Settlement, Preeed. XYIIL ante, and 
to the appointment of new trustees thereof, Preced. 
XXIL (a). 

Parties. This INDENTURE made &c. between A. D. of &c. and 

B. D. his wife [donees of power] of the first part, Y. of 

(a) A supplemental deed operating as a discharge of the same trustees 
from the trusts of the conveyance of the residence (Preced. XIX.), and 
a declaration for vesting that property in the continuing trustees alcme, 
may readily be adapted from this precedent and the last. 
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&0. [reUring trustee] of the second part| and the said Z. RimREifEirr 
of &c., M. of &c., and N. of &c. [continuing trudees] of dis^bob 
the third part, and supplemental to an indenture here- o*" Trustee. 
inafter called the principal indenture, dated &c., and Q-^-^-*^ V ■ 
made between &c., being a settlement made previously Recitals. 
to the marriage then intended and since solemnised 
between the said A. D. and B. D. [Preced. XVIII.], and 
of which principal indenture the said W., X., Y., and 
Z. were trustees, and also supplemental to another in- 
denture, itself supplemental to the principal indenture, 
and hereinafter called the supplemental indenture, dated 
&c.y and made between, &c., being an appointment of the 
said M. and N. as trustees of the principal indenture, in 
place of the said W. and X. [Preced. XXII.] 

Whereas the husband's trust fund other than the mes- state of settled 
suage and hereditaments purchased as mentioned in the P'^^^p®'*^- 
supplemental indenture, and other than the sum of cash 
hereinafter mentioned, now consists of the investments 
mentioned in the first part of the schedule hereto, and 
the second part of the same schedule contains a debtor 
and creditor account shewing the sales and investments 
made and the receipts and payments of the trustees in 
respect of the said trust fund (a) ; and by such account it 
appears that there is now a balance of £ cash in 

the hands of the trustees, which is standing to their 
credit at the bank : 

And whereas the wife's trust fund has not fallen into 
possession : 

And whereas the said Y. is desirous of being discharged Desire of 
from the trusts of the principal indenture : trustee to be 

* * , , discharged. 

And whereas it is intended that immediately after intention to 
the execution of these presents the investments men- transfer 

^ investments 

tioned in the first part of the schedule hereto, and the and cash, and 
said cash balance, shall be transferred into the joint residence!^ 
iiames of the said Z., M., and N. solely : 

And whereas it is also intended that by an indenture 
bearing even date herewith, and made between the same 

(a) This is a better mode of shewing the dealings than recitals. 
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First 
testatum. 

Declaration of 
desire to be 
dischargecL 

Consent to the 
discharge. 



Third 
testatum. 

Declaration 
vesting the 
right to 
recover 
chattels and 
choses in 
action. 



parties, and in the same order, and supplemental to the 
conveyance of the aforesaid messuage and hereditaments 
and the indenture appointing the said M. and N. to be 
trustees thereof in place of the said W. and X., the said 
Y. shall be also discharged from being trustee of the 
said messuage and hereditaments, and the same shall be 
vested in the said Z., M., and N. solely as joint tenants 
and trustees thereof: 

Now THii^ Indenture witnesseth that the said Y. 
by this deed declares that he is desirous of being dis- 
charged from the trusts of the principal indenture. 

And this Indenture further witnesseth that the 
said A. D., B. D., Z., M., and N. hereby consent to the 
discharge of the said Y. from the trusts aforesaid, And 
to the vesting in the said Z., M., and K. alone of the trust 
property. 

And this Indenture also witnesseth that all the 
parties hereto do and each of them doth hereby declare 
That all chattels, and also the right of the said Y., Z., M., 
and N. to recover and receive all debts and things in 
action subject to the trusts of the principal indenture, 
shall immediately upon the execution of these presents 
by all the parties hereto vest in the said Z., M., and N. 
alone as trustees of the principal indenture and as joint 
tenants for the purposes and upon the trusts thereof. 

In witness, &c. 



The Schedule above referred to. 

Part 1. 

Investments representing the part of the husband's 
trust fund not invested in the purchase of a residence 
and not represented by the cash balance appearing by 
Part 2. 

Part 2. 



Debtor and creditor account. 
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SECT. 4, 
WILLS. 

Will of a Married Man bequeathing Furniture, &c,, to wills. 
Wife, charitable and other legacies, an annuity, and No. XXV. 
a sum to one for life, with remainder to his issue 
per stirpes ; general devise and bequest of real and 
residuary personal estate upon trust for sale and con- 
version ; for investment of proceeds and payment of 
income to wife during widowhood, with remainder to 
testator's issue as wife shall appoint, in default to 
children equally; Advancement and other clauses, 
and settlement of daughters' shares, and giving 
them power to appoint life interests to surviving 
husbands. 

I &c. [Commencement ofmU, Form 27 ; 

Appointment of executors and trustees, and legacy to each 
for actinffy Form No. 29 ; 

Appointment ofguardianSy Form No, 30 ; 

Confirmation of testator^a marriage settlementy Form 
No. 31 ; 

Bequest to wife offumiiv/rey dtc.y Form No. 32 ; 

Legacies to charities and servantSy Forms Nos. 33 and 34. 

Bequest ^f annuity, Form No. 35 ; 

Bequest to A. for lifcy and then to his issue per stirpes. 
Form No. 36 ; 

Direction thai in default of issue of A., legacy shaU fall 
into residue. Form No. 87 ; 

Direction that legacies and annuity he paid free of legacy 
dutyy Form No. 38 ; 

General devise and bequest of real and personal estate 
upon trust to selly pay dAts, legacieSy dtc, and invest the 
residue, Form No. 39 ; 

Trusts of investmentSy to pay income to wife during her 
widawhood (or for her life for her separate use, and with' 
out power of anticipation). Form No. 40 ; 

Trusts as to capital for issue as she shall appoint ; in 
default for children equally, as to sons who attain twenty- 
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Wills. 

No. XXV. 



Ultimate gift 
of, residue. 



one, and aa to daughters who attain that age or marry ; 
with hotchpot clause, Form No, 41 ; 

Advancement clause, Form No, i2 ; 

Settlement of daughters^ shares, with power for them to 
appoint life interests to surviving huAands, Forms No. 43 
and 45; 

Declaration that amy siwm paid or settled hy testator on 
the marriage of daughters be taken into aocownt. Form 
No. 46]. 

Subject to the trusts and powers hereinbefore con- 
tained or referred to I direct that the trust fund and 
the income thereof, and all statutory accumulations of 
income (if any), or so much thereof respectively as shall 
not become vested or been applied pursuant to this my 
will, shall be held in trust for absolutely. 

[Power for trustees to value a/nd apportion mixed funds, 
adapt Form No. 23], 

I DECLABE that my wife during her life shall have 
power to appoint a new trustee or new trustees of my 
wUl. 

In witness whereof I have hereunto set my hapd. 
Signed by the said , as his last will, 

in the presence of us present at the 

same, time, who at his request, in his 

presence, and in the presence of each 

other, have subscribed our names as 

attesting witnesses. 

[Two witnesses.] 

What pro- The provisions of the C. A. incorporated in this precedent are the 

visions of C. A. ^^^ ^ iho^Q incorporated in Precedent XVIII. (see note to that pre- 
incorporated ** 

in this cedent, ante), except the imphed covenants, and with the addition of 

precedent. s. 30, which renders unnecessary the devise of trust and mortgage 

estates. 



Power to 
appoint new 
trustees. 



Attestation 
clause. 
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SECT. 5. 
MISCELLANEOUS PRECEDENTS. Mmoella- 

MEOUS. 

Deed for enlarging into a Fee the Long Term No. 

assigned by Precedent VII. XXVI. 

This Indenture made the day of 18 , Parties, 

between H. D. of &c. [tenant for life], of the one part, 
and E. L. of &c., and L. P. of &e. {truetees]^ of the other 
part, supplemental to an indenture of conveyance dated 
&c., and made between &c., hereinafter called the prin- 
cipal deed [Preeed. VII.] (a), 
* Whereas the said H. D. is now tenant for life in pos- Reciul that 

XT r\ * 

session under the will recited in the principal deed of tenant' for life: 
E. Gr. D. deceased, and beneficially entitled in right of 
the term of one thousand years created by the indenture 
of the 1st day of June, 1651, also recited in the principal 
deed, to the possession of the lands and hereditaments 
comprised in that term, and by the principal deed con- 
veyed to the said E. L. and L. P. for the residue of that 
term as trustees and upon the trusts of the said will : 

And whereas there has been no tenant in tail under no tenant in 
the limitations of the said will who has attained the aire ^*^ atuined 

o twenty-one* 

of twenty-one years. 

Now this Indenture witnesseth that the said H. D., Testatum. 
as the person so beneficially entitled, hereby declares 
that from and after the execution of these presents the 
said term of one thousand years shall be and the same is 
hereby enlarged into a fee simple. 

And this Indenture also witnesseth that for Further 
settling the said fee simple so acquired by enlargement *®®***°"*' 
in the manner in which the same is liable to be settled, 
the said E. L. and L. P., as such trustees as aforesaid, 
hereby convey unto the said H. D. all the lands and 
hereditaments which by the principal deed were assigned 

(a) If the term is settled by settlement the deed enlarging it will be 
described as supplemental to the settlement. 
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to the said E. L. and L. P. for the residue of the said 
term of one thousand years, and which under the de- 
claration hereinbefore contained have become vested in 
them for an estate in fee simple, To hold unto the 
said H. D. in fee simple, To the uses, upon the 
trusts, and subject to the powers and provisions by the 
will and codicils of the said E. G. D. deceased declared 
and now subsisting concerning the hereditaments in 
England and Wales devised by the said will and the 
codicils thereto (a). In witness, &c. 



No. 
XXVIL 

Parties. 



Recital of 
settlement. 



Disentailing Assurance of Land, and Money and Stock 
subject to be laid out in land to be settled. 

This Indentube made the day of 18 , 

between A. F. B. of &c. [tenant far life], of the first part, 
B. G. B., eldest son of the said A. F. B. [tenant in tail]f 
of the second part, and T. L. of &c., of the third part : 

Whereas by an indenture of settlement dated &c., and 
blade between &c., the manor, park, and mansion of P. 
in the county of D., the advowson of T., and the impro- 
priate rectory of M. in the same county, and the other 
lands and hereditaments in the same county in the inden- 
ture now in recital mentioned, were by the said W. B. 
and A. F. B. appointed and conveyed, and also by the 
«aid Mary B. (for the purpose of surrendering a jointure 
rentcharge charged thereon in her favour) released sub- 
jiect to the several incumbrances mentioned in the 
schedule to the indenture now in recital to affect the 
premises or parts thereof, but freed from the said jointure 
rentcharge and from all powei's vested in the said W. B. 



(a) If a tenant in tail has attained twenty-one, the last witnessing 
part should be omitted. He may have made a mortgage or conveyance 
of the leaseholds which might ultimately entitle the mortgagee or some 
other person to a conveyance of the fee (see C. A. s. 65 (5)). Conse- 
quently the trustees should not in that case part with the fee, at least 
imless they are satisfied that the tenant in tail has not dealt with his 
equitable interest in the t^m. 
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under an indenture of settlement therein recited. To the Misoella- 
use of the said C. G. for the term of one thousand years ^J^ 
without impeachment of waste, upon trusts which have XXYII. 

since been satisfied, and subject thereto and to rentcharges 

limited to the said A. F. B. during the joint lives of him- 
self and the said W. B., and to a term for securing the 
same. To the use of the said D. F. for the term of one 
hundred years if the said W. B. should so long live, 
without impeachment of waste, upon certain trusts there- 
inafter declared and since satisfied, with remainder To 
the use of the said W. B. during his life, with remainder 
(subject to a jointure rentcharge to the said Mary B. for 
her life if she should survive the said W. B., which has 
now ceased by her death, and to a term for securing the 
same) To the use of the said A. F. B. during his life - 
without impeachment of waste, with remainder To the 
use of the first and other sons of the said A. F. B. succes- 
sively in tail male, with remainders over : And the said 
indenture contained powers for the said A. F* B. to 
charge a jointure and also portions for his younger children 
which have been partially exercised, and powers to create 
other charges on the said hereditaments thereby assured, 
including a power to raise money by mortgage to be 
applied in the purchase of lands and hereditaments to be 
conveyed to the uses declared by the said indenture 
concerning the hereditaments thereby conveyed: And 
a power of sale and exchange was given to the said D. F. 
and W. D : And the said indenture contained a direction 
that the money arising by any sale or exchange should 
be laid out in the purchase of other hereditaments to be 
conveyed and settled to the uses declared by the said 
indenture now in recital concerning the lands and here- 
ditaments thereby conveyed and settled : 

And whereas in the said month of &c., and after the Marriage of 
execution of the aforesaid settlement, the said A. F. B. ^"""^^ ^**' ^^^^- 
.married Jane S., and there has been issue of the said 
marriage an eldest son, the said B. G. B., who attained Birth of tenant 
his age of twenty-one years on &c., and two other *'****^- 
children : 
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and payment 
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into Coart. 



Sales and 
exchanges 
under power. 



First testatum. 

ConTeyance of 
freeholds. 



Parcels. 



And whereas the said W. B. died on &c., and the said 
Mary B., his wife, died on &c. : 

And whereas the Corporation of M. nnder an Act of 
Parliament enabling them, and incorporating the Lands 
Claoses C!onsolidation Act» required and took for the 
purposes of the said Act certain lands and hereditaments, 
part of the hereditaments comprised in the said settle- 
ment, and the purchase-money for the same, amounting 
to £ , was paid into Court under the Lands Clauses 

Consolidation Act, and invested in Consolidated £3 per 
cent. Annidties, part of which has since been sold and the 
proceeds have been invested in the purchase of lands and 
hereditaments, which have been duly oonyeyed to the 
uses of the said recited settlement, and there is now 
standing in the name of the Chancery Paymaster to the 
credit o{ Ex parte &c., a balance of £ Consolidated 

£3 per cent. Annuities : 

And whereas divers sales have been made under the 
power of sale contained in the said recited settlement, 
and with the money arising thereby, and with money 
raised for the purpose under the power contained in the 
said settlement, other lands and hereditaments have been 
purchased and conveyed to the uses of the said settle- 
ment, and there now remains in the hands of the said 
D. F. and W. D., as trustees of the power of sale and 
exchange contained in the said settlement, the sum of 
£ liable to be invested in the purchase of land to 

be settled to the uses of the said settlement : 

And whereas the said A. F. B. and B. G. B. are desir- 
ous of executing such disentailing assurance as herein- 
after contained. 

Now THIS Ikdentube WITNESSETH that in considera- 
tion of the premises the said B. G-. B. (with the consent 
of the said A. F. B. as protector of the settlement testified 
by his executing these presents) hereby conveys and 
disposes of, and the said A. F. B. also conveys, releases, . 
and confirms unto the said T. L., 

All the manors, reputed manors, advowsons, rectories, 
messuages, lands, tithes, rentchajges in lieu of tithes, 
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and other hereditaments comprised in and expressed to Misoiblla- 
be assured by the hereinbefore recited settlement (a), or 'jj^ 
which by purchase, exchange, allotment, or by any other XXVII. 

means hare become and are now subject to tiie subsisting 

limitations of the same settlement : 

To HOLD unto tiifr'i|udd I. L. in fee simple, Subject Habendam. 
(exclusively and l^-exc^isktion of the moneys, stocks, 
funds, and secuiities .luoreinafter mentioned and as- 
signed (b) ) to the said jointure rentcharge charged on 
the said premises in fayonr of the said Jane B., wife of 
the said A. F. B., and to the sum raisable for portions for 
her younger children by the said A. F. B., and to the 
terms of years and other securities for raising the said 
jointure and portions, and also Subject to such of the 
incumbrances mentioned in the schedule to the said 
recited settlement as now remain undischarged, and to^ 
the incumbrances created under the powers of the said 
settlement and now subsisting, But freed from the life 
estate of the said A. F. B. under the said settlement, and 
all powers of charging and other powers annexed to or 
exerciseable during the continuance of such life estate, 
and also freed from the estate in tail male of the said 
E. G. B. under the said settlement, and all other estates 
in tail male or in tail (if any) of the said B. G. B. or the 
said A. F. B., and all estates, rights, interests, and powers 
to take effect after the determination or in defeazance of 
such estates in tail male or in tail or any of them : 

To 8UGH USES, upon such trusts, and in such manner uses. 
^generally as the said A. F. B. and B. G. B. shall from 
time to time or at any time by any deed or deeds revocable 
or irrevocable jointly appoint, and in default of and 

(d) A disentailing deed need not contain any description of the 
property, in fact it is better omitted, as the cost of enrolment is 
increased, and also useful information is given facilitating loans to the 
son on his reversion without the consent of the father. 

(h) The estates being large and personal funds small, this enables 
the Court and the trustees to part with these funds safely and properly, 
notwithstanding the charge of jointure and portions. 

p 2 
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2nd testatum. 

Aiwigoment of 
personalty. 



Parcels. 



Habendum. 



tmtil and subject to any snch appointment To the uses 
upon the tmsts, and subject to the powers and provisions 
which inunediately before the execution of these presents 
were subsisting with reference to the said premises hereby 
conveyed. 

And this Ihdentube AXiSO witnesseth that in con- 
sideration of the premises the said B. G. B. (with the 
consent of the said A. F. B. as protector of the settle- 
ment testified as aforesaid) hereby assigns and disposes 
of, and the said A. F. B, also assigns, releases, and con- 
firms unto the said T. L. 

All that the said sum of £ sterling now in the 

hands of the said D. F. and W, D. as trustees of the 
power of sale and exchange contained in the said settle- 
ment, And also all that the said sum of £ Consoli- 
dated £3 per cent. Annuities now standing in the name 
of the Chancery Paymaster to the credit of Ex parte &c., 
and all other, if any, the moneys, stocks, funds, and 
securities which, or the produce of which, are or is liable 
to be laid out in the purchase of lands and hereditaments 
to be conveyed and settled to the subsisting limitations 
of the said settlement ; 

To have and begeive the same unto the said T. L. dis- 
charged so far as may be from the jointure rentcharge of 
the said Jane S. and the portions for her younger children 
by the said A. F« B., and from the other incumbrances 
before mentioned, and so that the same may be charged 
exclusively on the hereditaments and premises herein- 
before conveyed, in exoneration of the moneys and premises' 
hereinbefore assigned and freed from the life estate of 
the said A. F. B. under the said settlement, and all 
powers of charging and other powers annexed to or exer- 
ciseable during the continuance of such life estate, and 
also freed from the said estate in tail male of the said 
R. G. B. under the said settlement, and from all other 
estates in tail male or in tail (if any) of the said B. G. B. 
or the said A. F. B., and all estates, rights, interests, 
and powers to take effect after the determination or in 
defeazance of such estates in tail male, or in tail, or any 
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of them, and also freed from all liability to be invested Miscella- 

in the purchase of lands or hereditaments, and so freed ^^o^ 

In trust for the said R. G. B. absolutely. XXYII. 

In witness, &c. 

Trusts. 



Action by Mortgagok against Mortgagee for sale No. 
of mortgaged property under C. A. ss. 5 and 25. XXVIII. 



Endorsement on Writ, 

In the High Court of Justice. 
Chancery Division. 

Between A. B Plaintiff 

and 
CD Defendant* 

The plaintiff's claim is as a person entitled to redeem 

to have an account taken of what is due on an indenture 

of mortgage made to the defendant dated the day of 

18 , and to have the property comprised in the 

said mortgage sold by the Court. 

Suggested Minutes of Judgment (a). 

The Court being of opinion that a sale of the heredita- 
ments comprised in the indenture of mortgage made to 
the defendant dated the day of 18 mentioned 

in the writ in this action will be fit and proper, 

Let the plaintiff on or before the day of 

next pay into Court to the credit of this action " De- 
fendant's Costs Account " the sum of £ to answer 
the costs of the defendant in this action, and in default 
of the plaintiff making such payment on or before the 
day aforesaid 

Let this action thenceforth stand dismissed (I) out of 
this Court, with costs to be taxed &c., and the plaintiff is 

(a) See note to C. A., s. 5, ante p. 18. 

(h) If the plaintiff cannot pay the deposit he is not likely to pay the 
debt, and should not have ccmmenoed the action. It seems only 
fair that the mortgagee should then have foreclosure at once, or a short 
time to redeem might be allowed. 



Endorsement 
ON Warr. 



Minutes of 
Judgment. 
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from tiienceforth to stand absolutely debarred and fore- 
closbd of and from all right of redemption, and all 
interest of and in the' mortgaged hereditaments, but in 
case such payment should be made on or before the day 
aforesaid 

Let the following account and inquiries be taken and 
made : — 

1. An account of what is due to the defendant for 
principal and interest on his said mortgage, and for his 
costs of this action, such costs to be taxed &c. 

2. An inquiry what incumbrances (if any) other than 
the said indenture of mortgage affect the premises com- 
prised in such indenture, or any and what part or parts 
thereof, and what sum is due for principal, interest, and 
costs in respect of each such incumbrance, and to whom 
each such sum is due. 

3. An inquiry whether the money secured by any and 
which of such incumbrances other than aforesaid was 
lent upon any special contract, or for any and what term 
which has not yet expired. 

4. An inquiry what is the sum required to be paid into 
Court to answer each such incumbrance having priority 
to the defendant's mortgage, in order to effect the dis- 
charge of the mortgaged premises therefrom under the 
5th section of the Conveyancing and Law of Property 
Act, 188] , and what is the total amount of all the sums 
required to be so paid. And let the plaintiff serve eacl^ 
such incumbrancer with notice of the proceedings on this 
inquiry, and let each such incumbrancer be at liberty to 
attend the proceedings on this inquiry, and to add his 
costs of such attendance to the amount due on his 
security (a). 

5. An inquiry whether there are any incumbrances on 
the said premises subsequent in order of priority to the 
mortgage to the defendant, and what are the priorities of 
such subsequent incumbrances (if any). 

(a) An inquiry as to priority of incumbrances seems not req«iired, 
as the sale cannot be made unless money is provided to pay all the 
prior incumbrancers, and then no question e^ to priority arises. 
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And if it shall be certified that there is no incum- 
brance on the premises subsequent in order of priority to 
the mortgage to the defendant, or in case all such sub- 
sequent incumbrancers (if any) should consent to a sale 
or become bound by the proceedings in this action. 

Let the premises comprised in the said indenture of 
mortgage be sold with the approbation of the Judge, and 
in reference to such sale a reserved bidding for the whole 
of the premises, or for each lot in case of a sale in lots, is 
to be fixed sufficient to produce on sale of the whole the 
sum certified as the total amount required to be paid into 
Court to answer each incumbrance having priority to the 
defendant's mortgage : 

And in case of a sale in lots, the sale of each lot is to 
be contingent on a sufficient number of lots being sold (a) 
to produce the total amount required to be paid into Court 
to answer each incumbrance having priority as aforesaid : 

And let the defendant be at liberty to bid at any sale 
by auction of the mortgaged premises : 

And let the money to arise by sale of the mortgaged 
premises be paid into Court to the credit of this action : 
** Proceeds of sale of mortgaged property/' 

And upon payment into Court to the said account of a 
sum sufficient to provide the total amount certified as 
required to be paid into Court to answer each incum- 
brance having priority to the defendant's mortgage 

Let the plaintiff be at liberty to apply at Chambers as 
to carrying over to a separate account the certified 
amount to answer each such incumbrance, and for a 
vesting order as to any estate or interest in the premises 
forming the security for any such incumbrance. 

Let the balance of the money to arise by such sale, 



MncBUiA- 
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XXVIIL 



(a) See Seton, 4th ed., p. 1039, Form 10. If prior incnmbraDoes 
a£fect only parts of the property, this will require modificatloii. If the 
property will not produce sufficient to pay prior incumbrances, there 
can practically be no sale. The same would happen under the old 
practice when the sale is ordered subject to the incumbrances of 
incumbrancers who do not consent ""If the money due to those not 
consenting exceeds the value, nobody will buy. 



216 



PRECEDENTS. 



M18OELLA- 
NEons. 

No. 
XXVIIL 



after discharging incumbrances having priority as afore- 
saidy or after setting apart the certified amounts to 
answer the same, be applied in payment of what shall be 
certified to be due to the defendant for principal, interest, 
and costs aforesaid, together with subsequent interest and 
subsequent costs of the defendant of this action, so far as 
the same will extend, and let the balance, if any, of such 
principal, interest, and costs, be paid by the plaintiff to 
the defendant. 

And in case a sale of the said mortgaged premises, or 
of a part thereof sufiScient to discharge what shall be 
certified to be due to the defendant as aforesaid for 
principal, interest, and costs, and subsequent costs as 
aforesaid, is not effected within [six calendar] months 
from the date of this judgment. 

Let the defendant be at liberty to apply at Chambers 
for an order of foreclosure absolute, and for taxation of 
his costs and payment of the amount thereof out of the 
money standing to the credit of this action : " Defendant's 
Costs Account." 

Liberty to apply generally. 
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The following sections of the C. A. were struck out in 
the House of Commons. The numbers appended to the 
sections shew their original position in the Bill. 

Investigation of Tith. 

5, — (1.) Where the solicitor of a purchaser finds that ss. 5, 6 (i). 
the title shewn to the property purchased has been pre- sales and 
viously investigated and accepted on behalf of a purchaser other Trans- 

through whom the title is deduced, it is hereby declared ' 

to be in the discretion of the solicitor to dispense with ^«'«»«^«^^ ^/ 
further examination or investigation of the title so pre- Protection to 
viously investigated and accepted; and a solicitor so Jjl™[ng 
dispensing in good faith shall not be answerable in partially with 
respect of any loss that may arise thereby. oTtitK* ***" 

(2.) Where the solicitor is acting for trustees, executors, 
or other persons in a fiduciary position, those persons also 
shall not be answerable as aforesaid. 

(3.) This section applies only to solicitors dispensing 
as aforesaid on purchases made 6ifter the commencement 
of this Act. 

Searches. SearcheB. 

6. — (1.) Any person requiring a search to be made in official 
the Central Office of the Supreme Court of Judicature o^he^certifi^- 
for entries of judgments and other matters whereof cates of search 
entries are required or allowed to be made in that c^wn^bu/ 
office by any Act described in Fart I. of the first schedule ^^' 
to this Act, or by any other Act, or for inrolments of 
deeds or other documents, m^y deliver in the office a 
requisition in that behalf. 
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s. 6 (2), (3), (2.) Thereupon the proper officer shall diligently make 
(7)' (8> ^^^ *^® search required, and shall make and file in the office 

a certificate setting forth the result thereof, and he may 

OTHER Trans- at any time add to or amend that certificate ; and office 
A CTION S. copies of that certificate shall be issued on requisition, 
Searches, and an office copy shall be for all purposes sufficient 
evidence of the certificate. 

(3.) The certificate, according to the tenour thereof, 
shall, in favour of a purchaser, but only as against persons 
interested under incumbrances' (a) appearing on any 
record to which the certificate relates, be conclusive, 
affirmatively or negatively, as the case may be, respecting 
the entries or inrolments in that record. 

(4.) General rules shall be made for purposes of this 
section, prescribing forms and contents of requisitions and 
certificates, and regulating the practice of the office, and 
prescribing, with the concurrence of the Commissioners 
of Her Majesty's Treasury, the fees to be taken therein. 

(5.) If any officer, clerk, or person employed in the 
office commits, or is party or privy to, any act of fraud or 
collusion, or is wilfully negligent, in the making of or 
otherwise in relation to any certificate or office copy 
under this section, he shall be guilty of a misdemeanour. 

(6.) Nothing in this section or in any Bule made 
thereunder shall take away, abridge', or prejudicially 
affect any right of any person to make any search in the 
office ; and every such search may be made as if this Act 
or any such Bule had not been passed or made. 

(7.) Where a solicitor obtains an office copy certificate 
of result of search under this section, he shall not be 
answerable in respect of any loss that may arise from 
error in the certificate. 

(8.) Where the solicitor is acting for trustees, execu- 
tors, or other persons in a fiduciary position, those persons 
also shall not be answerable as aforesaid. 



(a) It will be observed that tbe certificate is only made conclusive 
as to '*incambrances/'and is not made conclusive as to disentailing 
deeds. 
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(9.) Where such persons obtain such an office copy s. 6 (9X (lO) ; 
without a solicitor, they shall also be protected in like ' ' ' 
manner. Sales and 

(10.) This s^tion.does not extend to Ireland* actions. 

Searches. 
Notice, Notice, 

7. — (1.). A purchaser shall not be prejudically affected Restriction of 

1 .. « .. Ai»A xi_ • 1 constructive 

by notice of any instrument, fact, or thing unless— notice. 

(i.) It is within his own knowledge ; or 
(ii.) It has come to the knowledge of his counsel, as 
such, or of his solicitor, or other agent, as such ; 
or 
(iii.) It would have come to the knowledge of the 
purchaser, or of his solicitor, or other agent, 
as such, if such inquiries and inspections had 
been made as ought reasonably to have been 
made by them or one of them. 

(2.) This section applies to purchases made either 
before or after the commencement of this Act; save 
that, where an action relative to a purchase is pending 
at the commencement of this Act, the rights of the 
parties shall not be affected by this section. 



Leases. leases. 



16. — (1.) Where a lease is made under a power con- Contract for 
tained in a settlement, or conferred by Act of Parliament ^TtitiT* ^'* 
or otherwise, any preliminary contract for or relating to 
the lease shall not form part of the title or evidence of 
the title, of any person to the lease, or to the benefit 
thereof. 

(2.) This section applies only if and as far as a contrary 
intention is not expressed in the instrument creating the 
power. 

(3.) This section applies only to leases made under 
powers created after the commencement of this Act 
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s. 42 (1), (2), VIIL — Married Women (a). 

(3), (4), (5), 

(6). 42. — (1.) The acknowledgment of deeds by married 

Mabried women, and the examination in Court, or otherwise, 
Women. ^^^^ ^]^q Settled Estates Act, 1877, of married women. 
Abolition of are hereby abolished. 

menwf d^^s (2.) On a surrender by husband and wife of copyhold 
andof examina- land, in which the wife alone has, or she and her husband 
women. in her right have, an equitable estate, the separate 

^18 ^^ ^'^** examination of the wife is hereby abolished ; and every 
such surrender shall, without such examination, be bind- 
ing on the msirried woman and all persons claiming 
under her ; but this provision shall not affect the custom 
of any manor relative to surrender or admittance. 

(3.) The enactments described in Part III. of the 
Second Schedule to this Act are hereby repealed. 

(4.) The foregoing provisions of this section, including 
the repeal therein, apply only to deeds executed, and 
applications and surrenders made, after the commence- 
ment of this Act. 

(5.) Notwithstanding the repeal or any other thing in 
this section, the certificate, if not lodged before the 
commencement of this Act, of the taking of an acknow- 
ledgment by a married woman of a deed executed before 
the commencement of this Act, with any affidavit re- 
lating thereto, shall be lodged, examined, and filed in 
the like manner and with the like effects and conse- 
quences as if this section had not been enacted. 

(6.) There shall continue to be kept in the Central 
Office of the Supreme Court of Judicature an index to 
all certificates of acknowledgments of deeds by married 
women lodged therein, containing the names of the 

(a) It is believed that these sections as to married women were 
struck out in committee on the motion of an honourable and learned 
. member whose name was on the back of The Married Women's 
Property Bill, 1881. The intention of that Bill, which did not pass, 
a^^rently was to abolish acknowledgments, but there was not in it 
any reference tp nor any repeal of any of the statutory enactments as 
to acknowledgments. 
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married women and their husbands, alphabetically ar- s. 42(6),(7); 
ranged, and the dates of the certificates and of the deeds ' ^/^ ^^^ ^^^ 
to which they respectively rekte, and other particulars ^ — ^^ 
found convenient; and every such certificate lodged women. 

after the commencement of this Act shall be entered in 

the index as soon as may be after the certificate is filed. 

(7.) An office copy of any such certificate filed before 
or after the commencement of this Act shall be delivered 
to any person applying for the same; and every such 
office copy shall be received as evidence of the acknow- 
ledgment of the deed to which the certificate refers* 

43* — (1.) A married woman may, as fully and effec- Power for 
tnally as if she were not married, by deed, made with the "^^^ 
concurrence therein of her husband, — dispose of 

/•\Tv J* j> J. " • J. M reversionary 

(i.) Dispose of any luture or reversionary interest, interests in 
vested or contingent, in any personal property ; p®*^*^'**!*^* 

° •'* r r J ^ release powers, 

and equity to 

(ii.) Release or extinguish any power given or reserved ^"^®™«'*'» ^^• 

to her in respect of any personal property ; and 
(iii.) Belease or extinguish her right or equity to a 
settlement out of any personal property in 
possession; and 
(iv.) Dispose of, release, or disclaim any personal pro- 
perty in possession, or any debt or thing in 
action, or any other right or interest, 
to which interest, property, power, right, equity, debt, or 
thing, she, or her husband in her right, is for the time 
being entitled under any instrument made before or 
after the commencement of this Act, or otherwise, 

(2.) The powers given to a married woman by this 
section shall not prevent the exercise of any power given 
or reserved to her independently of this section, except 
where and as far as any disposition, release, extinguish- 
ment, or disclaimer, made under this section, amounts to 
a suspension or extinguishment of such last-mentioned 
power. 

(3.) This section does not authorize a married woman 
to make any disposition, release, extinguishment, or dis- 
claimer — 
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6. 43 (3X (4)5 
S. 46. 



Married 
•Women. 



Coyenant of 
married 
woman to 
bind separate 
estate, &c. 



(i.) Of or in respect of any property, where she is 
restrained from affecting that property by way 
of alienation, or anticipation, or otherwise ; or 

(ii.) Of or in respect of any property settled on her by 
settlement, or agreement for settlement, made 
on her marriage. 

(4.) The Act described in Part IV. of the Second 
Schedule to this Act is hereby repealed, without pre- 
judice to anything done, or any right accrued, or any 
obligation incurred, thereunder before the commencement 
of this Act. 

46. — (1.) A covenant and a bond or obligation nnder 
seal, or a contract under hand and seal in the nature of 
a covenant or of such a bond or obligation, or other 
contract in writing, made by a married woman, shall 
operate to bind her separate estate, if any, real and 
personal, and to create a debt recoverable thereout, as 
against her, her heirs, executors, and administrators, 
taking her separate estate, but to the extent only of that 
separate estate. 

(2.) This section extends to a covenant implied by 
virtue of this Act. 

(3.) This section applies only if and as far as the 
married woman is not restrained from anticipation. 

(4.) This section applies only if and as far as a con- 
trary intention is not expressed in the covenant, bond, 
obligation, or contract. 

(5.) This section applies only to covenants, contracts, 
bonds, and obligations made or implied after the com- 
mencement of this Act. 



Engagements 
of married 
woman haying 
separate estate. 



This section was intended to settle questions arising out of engage- 
ments of married women entitled to separate estate, as to which 
y.-C. Malins had held that the general engagements of a married 
woman entitled to separate estate would he enforced in equity against 
such separate estate as she had when judgment was given, including (if 
her hushand he then dead) estate limited to her separate use without 
power of anticipation. But that decision was reversed in the Court 
of Appeal, which held that her engagements can only he enforced 
against so much of the separate estate to which she was entitled free 
from the restraint on anticipation at the time when the engagements 
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were entered into as remains when the Judgment is given, and not SS. 46^ 53 ; S. 

against separate estate to which she heoame entitled |ifter the time of ^W - 

the engagements^ nor against separate estate to which she was entitled Married 

at the time of the engagements subject to a restraint on anticipation : Woman. 

Pike V. Fitzgibban, 17 Ch, D. 454, 



Powers of Attorney. powers op 

Attorney, 

53. — (1.) If a power of attorney, whether given for Effect"ofpower 
valuable consideration or not, is expressed to be irre- of attorney 

* made irrcvoc- 

vocable for a fixed time, specified in the instrument able for one 
creating the power, not exceeding one year from the date ^^^' 
of that instrument, then, during that fixed time, in 
feivour of a purchaser, the power shall, by virtue of this 
Act, be irrevocable, except with the concurrence of the 
donee of the power, and shall not be revoked eith^ by 
any act done without that concurrence by the donor of 
the power, or by his death, lunacy, unsoundness of mind, 
bankruptcy, or otherwise ; and, in favour of a purchaser, 
any act done by the donee of the power during that fixed 
time, in pursuance of the power, shall be valid; and . 
neither the donee of the power, nor the purchaser, shall 
at any time be affected by having notice during or after 
that fixed time of any act done by the donor of the 
power during that time with intent to revoke the power, 
or of the death, lunacy, unsoundness of mind, or bank- 
ruptcy of the donor of the power during that time, or of 
any other act, event, or thing, relating to the power, 
done or happening during that time, except the actual 
revocation of the power with the concurrence of the 
donee. 

(2.) This section applies only to powers of attorney 
created by instruments executed after the commencement 
of this Act. 

64. — (1.) K a power of attorney, given for valuable Effect of power 
consideration, is expressed to be absolutely irrevocable, for*tRiurmade 
then, in favour of a purchaser, that power shall, by virtue absolutely 
of this Act, be irrevocable, except with the concurrence ""^***^* 
of the donee of the power, and shall not be revoked at 
any time, either by any act done without that concur- 
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ss. 54, 60. rence by the donor of the power, or by his death, Innaey, 
Powers o» Unsoundness ©f mind, bankruptcy, or otherwise ; and, in 
Attorney, favour of a purchaser, any act done at any time by the 
! donee of the power in pursuance thereof, shall be as valid 
as if any such act, death, lunacy, unsoundness of mind, 
bankruptcy, or other thing, had not been done or hap- 
pened; and neither the donee of the power nor the 
purchaser shall at any time be affected by having notice 
of any act done by the donor of the power, with intent 
to revoke the power, or of the death, lunacy, unsound- 
ness of mind, or bankruptcy of the donor of the power, 
or of any other act, event, or thing relating to the power, 
except the actual revocation thereof with the concurrence 
of the donee. 

(2.) This section applies only to powers of attorney 
created by instruments executed after the commencement 
of this Act. 

Construction GoNSTBUCTION AND EFFECT OF DeEDS AND OTHEB 
o^Dee'e^^^d InSTBUMENTS. 

Inotruments. 60. — (1.) Where there is a tenant in fee simple, with 
Restriction on ^^ oxccutory limitation over on default or failure of all 
executory or any of his issue, whether within or at any specified 
imi a ions. period or time or not, that executory limitation shall be 
or become void and incapable of taking effect, if at the 
time when the instrument containing the executory limi- 
tation comes into operation there is living any person 
being issue of the tenant in fee simple, and having at- 
tained the age of twenty-one years, or if and when, after 
that time, any person being issue of the tenant in fee 
simple attains the age of twenty-one years. 

(2.) This section applies only where the executory 
limitation is contained in an instrument coming into 
operation after the commencement of this Act. 

The effect of this section would have been to discharge the estate 
from the executory limitation over at the time when a child would if 
tenant in tail be able to bar the entail and remainders over. 
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XVII. — Land Commissioners. ^' ?^^P'ix^' 

(3)> (*)» (5). 

80. — (1.) The Commissioners now bearing the three l^^com- 

several styles of the Inclosure Commissioners for England missioners. 

and Wales, and the Copyhold Commissioners, and the changeofname 

Tithe Commissioners for England and Wales, shall by ^JJ^^ZoLrs, 

virtue of this Act become and shall be styled the Land &c., to Land 

Commissioners for England and Scotland (and they are and provision ' 

in this Act referred to as the Land Commissioners). ^®' i^'^*^* *°^ 

^ fees. 

(2.) The Land Commissioners shall cause one seal to 
be made with their style as given by this Act ; and in 
the execution and discharge of any power or duty under 
any Act relating to the three several bodies of Commis- 
sioners aforesaid, they shall adopt and use the seal and 
style of the Land Commissioners for England and Scot- 
land, and no other. 

(3.) Nothing in the foregoing provisions of this section 
shall be construed as altering in any respect the powers, 
authorities, or duties of the Land Commissioners, or as 
affecting in respect of appointment, salary, pension, or 
otherwise, any of those Commissioners, in oflSce at the 
commencement of this Act, or any assistant commis- 
sioner, secretary, or other officer or person then in office 
or employed under them. 

(4.) All Acts of Parliament, judgments, decrees, or 
orders of any Court, awards, deeds, and other documents, 
passed or made before the commencement of this Act, 
shall be read and have effect as if the Land Commis- 
sioners were therein mentioned instead of one or more of 
the three several bodies of Commissioners aforesaid. 

(5.) All acts, matters, and things commenced by or 
under the authority of any one or more of the three 
several bodies of Commissioners aforesaid before the com- 
mencement of this Act, and not then completed, shall 
and may be carried on and completed by or under the 
authority of the Land Commissioners ; and the Land 
Commissioners, for the purpose of prosecuting, or defend- 
ing, and carrying on any action, suit, or proceeding 
pending at the commencement of this Act, shall come into 

Q 
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s. 80 (6), (7), the place of any one or more, as the case may require, of 
. ^J_J_ ' the three several bodies of Commissioners aforesaid. 
Land Com- (6.) The Land Commissioners shall, by virtue of this 
. __L. Act, have, for the purposes of the Settled Land Act, 
1881 (a), and this Act, all such powers and authorities as 
they have for the purposes of the Improvement of Land 
Act, 1864 ; and the provisions of the last-mentioned Act 
relating to their proceedings and inquiries, and to 
authentication of instruments, and to declarations, state- 
ments, notices, applications, forms, security for expenses, 
inspections, and examinations, shall extend and apply, as 
far as the nature and circumstances of the case admit, to 
acts and proceedings done or taken by or in relation to 
the Land Commissioners under the Settled Land Act, 
1881, or this Act. 
31 & 32 Vict. (7.) The provisions of any Act relating to fees or to 
security for costs to be taken in respect of the business 
transacted under the Acts administered by the three 
several bodies of Commissioners aforesaid shall extend 
and apply to the business transacted by or under the 
direction of the Land Commissioners under the Settled 
Land Act, 1881, or under this Act, or under any other 
Act, public, local, personal, or private, passed or to be 
passed, by which any power or duty is conferred or 
imposed on them. 

(8.) This section shall take effect on the passing of 
this Act. 

Amendment of 81. — (1.) The enumeration of improvements contained 
if'undTt? ^^ section nine of the Improvement of Land Act, 1864, is 
1864. ' hereby extended, so as to comprise, subject and according 

27 & 28 Vict, x^ xu • • i? xi- X A . 11 . ° 

c. 114. ^ t^® provisions of that Act, all improvements enumerated 

in and authorized by the Settled Land Act, 1881. 

(2.) The parts of the Improvement of Land Act, 1864, 
described in Part V. of the Second Schedule to this Act 
are hereby repealed. 

(3.) This section, including the repeal therein, extends 
to Scotland, but applies only to applications to the Com- 
missioners made after the commencement of this Act. 



(a) This Bill did not pass. 
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THE SECOND SCHEDULE. 



3 & 4 wm. 4, 

c. 74, in part. 



4 & 5 Will. 4, 
c. 92, in part. 



8 & 9 Vict, 
c. 106, in part. 



17 & 18 Vict, 
c. 75. 



19 & 20 Vict. 
c. 108, in part. 



REPEALS. 

Pakt III. 

An Act for the abolition of fines 

and recoveries, and for the, in part; 
substitution of more simple f namely, — 
modes of assurance . . .1 

Section forty, from the words " and any 

deed " to the end of the section. 
Section seventy-seven, the words "nor 
unless the deed be acknowledged by 
her as hereinafter directed." 
Sections seventy-nine to ninety. 

An Act for the abolition of fines ^ 
and recoveries, and for the I in part ; 
substitution of more simple [ namely, — 
modes of assurance in Ireland J 

Section thirty-eight, from the words 
"and any deed" to the end of the 
section. 
Section sixty-eight, the words " nor un- 
less the deed be acknowledged by her 
as hereinafter directed." 
Sections seventy to eighty. 

An Act to amend the law of real I in part ; 

property | namely, — 

Section six, from the words " and that 
every such disposition " to the end ot 
the section. 
Section seven, from the words " and that 
every such disclaimer " to the end of 
the section. 

An Act to remove doubts concerning the due 
acknowledgment of deeds by married 
women in certain cases. 

An Act to amend the Acts re-] in part; 

. J namely,^^ 



lating to the county courts 
Section seventy-three. 



S.42. 



•q2 
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S.42. 



25 & 26 Vict, 
c. 53, in part. 



25 & 26 Vict, 
c. 67, in part. 



40 & 41 Vict, 
c. 18, in part. 



40 & 41 Vict, 
c. 56, in part. 



41 & 42 Vict. 
c. 23. 



An Act to facilitate the proof of | . . . 

titl6 to and the conveyance of > ^ / 

real estates | '^' 

Section one hundred and fifteen, from 
''and she shall be examined" to 
" made under this Act." 

The Declaration of Title Act, Un part ; 

1862 1 namely,— 

Section thirtynsix, from "and she shall 
be examined" to ''made under this 
Act." 

The Settled Estates Act, 1877 -j^^^i^ _ 

Section fifty to the words " husband or 

not; and". 
Section fifty-one. 
In section fifty-two, the words " subject 

to such examination as aforesaid." 

The County Officers and Courts 1 in part; 
(Ireland) Act, 1877 . . . ( namely,-^ 
Section sixly-five. 

The Acknowledgment of Deeds by Married 
Women (Ireland") Act, 1878. 



20 & 21 Vict, 
c. 57. 



Pakt IV. 

An Act to enable married women to dispose 
of reversionary interests in personal estate. 



S. 81. 



27 & 28 Vict. 
0.114, in part. 



Part V. 

The Improvement of Land Act,) in part ; 

1864 . » I namely, — 

Sections seventeen and eighteen. 
Section twenty-one, from "either by a 
party" to "benefice) or"; and from 
"or if the land owner" to "minor 
or minors"; and "or circumstance" 
(twice). 
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INDEX TO THE STATUTES AND NOTES. 



ABSTEACT, 

forty years substituted for sixty as root of title, 6 

of freehold title not to be called for in contract to grant 

or assign lease, 5 
nor of leasehold title in contract to sell and assign sub- 
lease, 12 
nor of freeholder's title on a sale of enfranchised copy- 
holds, 13 
purchaser of several lots entitled to only one, 15 
no time should be named for delivery of, on sale^ 111 (a) 
commencing with purchase or mortgage deed, conditions 
should so state, 114 (a) 

ACCUMULATION 

of income during minority 
investment of, 68, 70 
destination of, under C. A. 
in case of land, 69 

other property, 70 
intermediate powers to resort to, 69, 70 

ACKNOWLEDGMENT 

of right to production of documents, 9, 33 
obligation under, 33 
no right to damages under, 34 
application to Court under, 35 
satisfies liability to give covenant for production, 35 
mortgagee or trustee may safely give, 122 (a) 

ACTION respecting mortgage, sale in, 54, 55 

ADMIN ISTEATOR has no powers to compromise or com- 
pound, 65 

ADOPTION OF C. A. by solicitors and trustees, 87 
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ALIENATION, restraint on, 

by hnflband not applicable to settlement of his own 
property, 132 (a) 
exception, %b. 

•' ALL ESTATE " CLAUSE, 

nnnecessary, 83 

to what cases C. A. applies, 83 

ANNEXED DEED, how to be read, 77 

ANNUAL SUM 

charged on land, remedies for recovery of, 71, 72 
issning out of land, redemption of, 73 

APPOINTMENT of new trustees. 
See Trustees. 

APPOBTIONMENT of conditions in lease on severance of 
reversion, 37 

ASSIGNS, 

where bound by or entitled to benefit of lessor^s cove- 
nants, 37 
covenant relating to land, benefit of, extends to, 79 

obligation of, how far binds : See Addenda. 
of covenantee may be omitted in forms since C. A., 
126 (6) 

ATTESTATION of purchase-deed, 
rights of purchaser as to, 32 

ATTORNEY, POWER OF, 
of married woman, 66 

donee of, may execute or act in his own name, 74 
payment or acting imder without notice valid, notwith- 
standing death, lunacy, bankruptcy, or revocation, 74 
rights of payee reserved, 74 

EXECUTION OF CONVEYAKCE UNDER, 

purchaser must ascertain that principal was alive at 

time of, 74 
effect and consequence of, 74 
deposit of power, 76 

General Rules to be made for, 76 
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ATTOENEY, POWER OF^-cmtinued. 
file of instruments deposited, 75 
office copy of, evidence, 75 
provision in Conv. Bill as to, 

when made irrevocable for one year, 223 

absolutely, ih. 

BANKRUPTCY, definition of, in C. A., 12 

BARE LEGAL ESTATE, 

vesting of, under V. & P. A., 7 
meaning of, 116 (a) 

BARE TRUSTEE, 

meaning of, 7, 116 (a) 

married woman a, her power to convey, 7 

BENEFICIAL OWNER, 

implied covenants by 

in conveyance for valuable consideration other than 

mortgage, 23 
in assignment of lease, 25 
in mortgage, 26, 27 
in settlement, 28 

BOND binds heirs and real estate, 80 

BUILDING LEASE, 

definition of, in C. A., 12 

mortgagor and mortgagee in possession may grant, 43 

BUILDING PURPOSES, definition of, in C. A., 12 

CHIEF-RENT, redemption of, 73 

* 

CHOSE IN ACTION, 

vesting of, in trustees, 62, 63 

assignment of, by a person to himself and another, 76 

COMPROMISE OR COMPOUND, executors and trustees 
may, 65 

CONDITIONS 

in leases, apportionment of, on severance, 37 
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CONDITIONS OF SALE 

implied by statute. See Index of Forms. 

adoption of, by trustees, 7, 87 

suggested order of, 110 (a) 

vendor must be named or otherwise described, 113 (a) 

CONSOLIDATION OF MORTGAGES, 
restrictions on, 42 
how it may still arise, 43 

CONSTRUCTION 

of deeds and other instruments, 76-83 
of supplemental or annexed deed, 77 

CONTRACT 

FOB SALE, 

root of title in, 5 

of lease, lessor's title not to be required, 5 
of underlease, under-lessor's title not to be re- 
quired, 12 
conditions supplied 

by V. and P. A., 6, 6 
by C. A., 12-16 
See Index of Forms. 
open, eflfect of, 1, 16 

saving to purchaser of right to resist specific 
I performance, 16 
completion of, after death of vendor, 16 
when action for, necessary, 17 

NOT TO EXERCISE POWER, 77 
UNDER SEAL 

to bind heirs and real estate, 80 
with two or more jointly, 80 

CONVEYANCE, 

definition of, in C. A., 11, 31 

by married woman, bare trustee, 7 

by a person to himself and another jointly, 76 

as tenants id oommon, 76 
execution of, right of purchaser as to, 82 

by attorney, 74 
Sp-e General Words; All Estate Clause; and Implied 
Covenants. 
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COPIES, 

expense of proouring, 15 

right to, under an acknowledgment of right to produc- 
tion, 8 
mortgagor's right to make, 42 

COPYHOLD COMMISSIONEBS, powers as to quit-rents 
and perpetual charges, 73 

COPYHOLDS, 

enfranchised, condition as to, 13 

implied covenants as to, 31 

not in general dealt with by C. A., 31 

mortgagee's conveyance of, under power of sale, re- 
stricted, 49 

vesting declaration on appointment of trustees does not 
apply to legal estate in, 63 

COSTS, 

in non-contentious business, General Order may be made 

as to, under Solicitors' R. A., 102 
and may authorise security for future 
costs, 104 ; See Addenda to s. 8. 

COUBT, 

definition of, in C. A., 12 
sale of incumbered estate by, 17 
application for, how made, 18 
regulations as to payment into, or applications to, 89 
sale under order of, 

how far purchaser under, protected, 91, 123 (a) 

what he must ascertain, ib. 

as to sales under Settled Estates Acts, 90, 91 

parties to conveyance under, 123 (6) 

discharge for purchase-money under, ih. 

COVENANT, 

breach of, relief against forfeiture for, 39 

as to land of inheritance, or devolving on heir, benefit 

of, to extend to heirs and assigns, 79 
as to other land, benefit of, to extend to executors, 

administrators, and assigns, 79 
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COVENANT— con«tntted. 

running with land, benefit of, runs without mention of 
representatives or assigns of oovenantee, 79, 81 
burden of, binds real and personal representatives 
of covenantor, 80 
with two or more jointly, effect of, 80, 81 
how covenants should now be made, 81, 126 (a), (fe), (c) 
See Lessee, Covenants by ; Lessor, Covenants bt ; 
Implied Covenants. 

COVENANT TO PBODUCE DEEDS, 

inability of vendor to furnish, where not an objection 

to title, 6 
expense of furnishing, 8 
effect of, 34 

CBEDITOBS, how excluded by discretionary trust, 132 (a) 

CUSTODY OF DEEDS : See Undertaking fx)r Safe Custody! 

DEATH 

of vendor, completion of contract on, 16 
devolution of trust and mortgage estates on, 58 
of donor of power of attorney, payment in pursuance of 
power without notice of, 74 

DEBTS, 

vesting of, in trustees, 62, 63 

payment or allowance of, by executor, 65 

compound for, executors or trustees may, 65 

but not administrator, 65 

conveyance of, by a person to himself and another, 76 

DEEDS, 

when vendor may retain, 6 

mortgagor's right to inspect and take copies, &c. of, 42 

mortgagor's right to recover when power of sale is 

exercisable, 50 
suflficiency of forms of, in 4th Sched. to C. A., 79 

PRODUCTION OF, 

equitable right to, 6 

statutory conditions as to, 8, 13 

expense of, where not in vendor's possession, 15 

when vendor cannot procure, 15 

covenant for. See Covenant to puoduce Deeds. 
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DEEDS— confintieei. 

ACKNOWLEDGMENT OF RIGHT TO, 33 

application to Court under,^4, 35 

legal and equitable right to production assimilated, 

34 
may safely be given by trustees or mortgagees, 34, 

122 (a) 
no liability to damages under, 34 
satisfies liability to give covenant for production, 

35 

UNDERTAKING FOR SAFE CUSTODY OF, 35 

liability under, only on possessor of deeds, 35 
damages under, 35 
application to Court under, 35, 36 
satisfies liability to give covenant for safe custody, 
• 36 

DISENTAILING DEED should describe property generally 
and not particularly, 211 (a) 

DOCUMENTS, see Deeds. 

EASEMENTS, 

grant of, by way of use, 82 

cannot be created de novo under St. of Uses, 83 

reputed, effect of grant of, 21 

ENFRANCHISED COPYHOLDS, titie to, 13 

ESTATE TAIL, estate in tail male, estate in tail 

FEMALE, 

what words in deeds are sufficient to limit, 77 

EXECUTION, 

of purchase-deed, right of purchaser as to, 32 
under power of attorney, in attorney's own name, 74 

EXECUTORS, 

payment or allowance of debts by, 65 
composition for debts by, 65 
survivorship of powers of, 65 

EXECUTORY LIMITATIONS, provision in Conv. Bill f6r 
restricting, 224 
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EXECUTOBS AND ADMINISTBAT0R8, 

benefit of covenants not relating to land of inheritance 

extends to, 79 
bound by oovenants, 80, 125 (a) 
of covenantor and covenantee omitted from covenants 

since C. A., 125 (a) (h) (e) 

"FEE SIMPLE," sufficient words of limitation in deeds 
without " heirs," 76 

FEMALES included in masculine gender in implied cove- 
nants, 83 

FORFEITURE OF LEASE, or underlease, restrictions on, 
39 

FORMS 

in 3rd and 4th Schedules to C. A., 95-100 

See Index of Forms. 
sufficiency of, in 4th Schedule, 79 

GENERAL WORDS 

impliedly included in conveyance, 20 
how far useful, 21, 22 

GRANT, use of word unnecessary, 76 

HEIRS, 

use of words fee simple instead of, 76 
benefit of covenants relating to land to extend to, 79 
bound by covenant, bond, &c., of ancestor under seal, 79 
of covenantor and covenantee may be omitted from 
covenants, 125 (a) (h) 

HEIRS OF THE BODY, heiks male of the body, heirs 

FEMALE OF THE BODY, 

use of words in tail, in tail male, in tail female, instead 
of respectively, 77 

" HEIRS AND ASSIGNS," 

personal representatives of sole trustee or mortgagee 

deceased deemed to be, in devolution of powers, 59 
of covenantee may be omitted since C. A., 79, 125 (6) 

HUSBAND AND WIFE, 
implied oovenants by, 30 
See Implied Covenants. 
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HUSBAND AND WIF^—eontinued. 

conveyances of freehold land and ohoees in action by 
husband to wife, or wife to husband, 76 
See Married Woman. 

IMPLIED CONDITIONS OF SALE : See Index op Forms, 
tit Conditions of Sals. 

IMPLIED COVENANTS, 

by beneficial owner, in conveyance for value, 23 

leaseholds, 25 
on mortgage, 26 

leaseholds, 27 
by settlor, 28 

trustee, mortgagee, &c., 29 

directing party, 29 

husband and wife, 30 

wife alone, 30 

mfe conveying under power, 30 
• joint tenants, 32 

tenant for life and remainderman, 32 

^ proviso restricting covenant, valid, 32 
none where character of conve3ring party not ex- 
pressed, 31 
to run with land, 31 
may be varied, 31, 32 

in conveyance to uses of a will or settlement, 32 
former practice as to covenants by settlor, 28 

tenant for life, 29 
in statutory mortgage, 56, 58 

transfers of mortgage, 57, 58 
bind heirs though not expressed, 80 
effect of, with two or more jointly, 80, 81 
construction of, 83 

IMPLIED POWEKS 

of mortgagor or mortgagee in possession to lease, 

43-46 
of mortgagee to sell, insure, appoint receiver, and cut 

and sell timber, 46, 47 
regulations as to exercise of power of sale by mortgagee, 

48-50 
of mortgagee to convey and give receipts, 48, 50 
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IMPLIED TOWERS— eottUfiued. 

regulations as to insurance by mortgagee, 51 

as to receiver, 52-64 
of trustees to sell, 64 

give receipts, 64 

enter land and manage during minority, 67, 68 

maintain and educate infant, 68, 70 

accumulate during minority, 68, 70 

INCOME, definition of, in C. A., 11 

INCUMBRANCES, 

definition of, in C. A., 11 
discharge of, by Court, on sale, 17 

how application to Court made, 18 

proceeding to obtain, 18 
vesting order as to, 18 
what are, 18 

INFANT, 

leases and sales on behalf of, 67 « 

leases on behalf of, under 11 Geo. 4 & 1 Will. 4, c. 65, 

67 
powers of Settled Estates Act, 1877, exercisable by 

guardian on behalf of, 67 
management of land of, 67, 68 
maintenance, education, or benefit of, application of 

income for, 68, 70 
married woman may appoint attorney, 66 

INFANT'S SETTLEMENT ACT, 

order under, giving liberty to marry necessary only in 

case of wards, 194 (a) 
whether Court can enable infant to give a mere cove- 
nant, ib, 

INSURANCE 

by mortgagee, 47, 51 
amount of, 51 
when not to be effected, 51 
money, application of, 52 

when to be spent on reinstating buildings, 52 
by trustees during infancy, 68 

INSTRUMENT, definition of, in C. A^ 12 
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INTEREST, 

redaction of, in mortgage, 

whether one omission to pay terminates right to, 
129 (c) 
as to waiver of default in payment of, 130 (h) 

IRELAND, modifications of C. A. respecting, 92 

ISSUE, power to appoint amongst, not necessary to restrict, 
150 (a) 

JOINT ACCOUNT, 

advance on, effect of, 81 

need not be expressly so stated, 82 
clause in mortgages, objects of, 82 

JOINT TENANCY, 

conveyance of freehold land and choses in action by a 
person to himself and another in, 76 
so by husband to wife or husband to wife jointly 
with another, 76 
as to assignment of personal estate, 76 

JOINT TENANTS, implied covenants by, 32 

JOURNEYS incidental to production or inspection of deeds, 
expense of, 15 

JUDGE IN CHAMBERS, 

application to, by vendor or purchaser, 8, 9 
position of parties before, 8 

JUDGMENT FOR SALE 

in action respecting mortgage, 64 
former law as to, 55 

JURISDICTION of Court, want of, not to invalidate pur- 
chase, 90 

LANCASTER, COUNTY PALATINE OF, 
powers of Court as to sale of land in, 90 
Rules to be made as to proceedings in, 90 

LAND, 

definition of, in C. A., 10 

covenants running with : See Covenants. 

Commissioners, provisions as to, in Conv. Bill, 225 
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LEASE, 

on contract to grant or assign, freehold title not to be 

called for, 5 
purchaser of, to assume proper grant of, 14 
payment of rent and performance of covenants under, 

evidence of, 14 
superior, purchaser of underlease to assume proper grant 
of, 14 
payment of rent and performance of covenants 
under, evidence of, 14 
rent and benefit of lessee's covenants to run with 

reversion, 36 
apportionment of conditions in, on severance of rever- 
sion, 37 
forfeiture of, restrictions on and relief against, 39 
power to, by mortgagor or mortgagee in possession, 43 
application of power to mortgages made before the 
C. A., 45, 46 
delivery by mortgagor of counterpart of, 44 
of infant's land, 67 

contract for, provision in Oonv. Bill for excluding from 
title, 219 
See Lessee ; Lessor ; Underlease. 

LEASEHOLD EEVEESION, 
title to, not to be called for 

on contract to grant underlease, 38 
on sale of underlease, 12 

LEASEHOLDS, 

implied conditions on sale of, 5 

implied covenants in conveyance of, 23, 25 

in mortgage of, 26, 27 

See Lease. 

LEGAL ESTATE, 

priority or protection by, not allowed by V. & P. A. 
(repealed), 7 
effect of that Act on, 8 
See Bare Legal Estate. 
LESSEE, 

covenants by, to run with reversion, 36 
where they ran before 0. A., 37 
who may sue gn, 37 
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LESSOB, 

oovenantB by, obligation of, to run with reversiont 37 
in leases under powers, 37 

where they ran before C. A., 37 : and see Addenda. 
who may sue on, 37 
title of, not to be called for, when, 5 
lessee has notice of, 6 
LIEN, an incumbrance under C. A., 11 

LONG TEBM, 

enlargement of, into fee simple, 84 

usual origin of, 85 

old mode of acquiring fee, 85 

how rendered impossible before C. A., 85 
who has power to convert, 85 
effect of conversion of, 85, 86 

on mines' severed, 87 
not real security, 131 (a) 

MAINTENANCE, MANAGEMENT, 
trustee's powers of, 68, 70 

MALE includes female in implied covenants, 83 

MANOB, definition of, in C. A., 11 
general words in grant of, 20, 22 
mines and minerals under, 22 

MABBIED WOMAN 

bare trustee, her power to convey, 7 

power of Court to bind interests of, 66 

power of attorney of, 66 

may not execute acknowledged deed by attorney, 66 

provisions in Conv. Bill as to : — 

abolishing acknowledgments by and examination 

of, 220 
powers under 

to dispose of reversionary interests, 221 

to release powers and equity to settlement, tb. 

to release and disclaim personal property and 

ohoses in action, tb. 
to bind separate estate by deed or writing, ib, 
having separate estate, engagements of, 222 
See Husband and Wife. 

u 
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MIDDLESEX, 

non-registration of wills in, cured in certain cases, 8 
time allowed for registration, 8 

MINES AND MINERALS, 

why omitted from general words as to lands and Louses, 

22 
why included in general words as to manors, 22 
who entitled to, on enlargement of long terms, 87 

MORTGAGE, 

definition of, in 0. A., 11 
implied covenants for title in, 26, 27 
transfer, when mortgagee bound to, 41 
consolidation of mortgages restricted, 42 
statutory, 66, 96, 96 

transfer of, 67, 96, 96 
reconveyance of, 68, 97 
devolution of, on death, 68 
devise of, now ineflfectual, 60 

not vested in new or continuing trustees by declaration, 
63 

MORTGAGE DEBT, when mortgagee bound to assign, 41 

MORTGAGEE, 

definition of in C. A., 11 
implied covenant by, 29 
obligation of, to transfer instead of reconveying, 41 

and to assign mortgage debt, 41 
how obligation enforced, 42 
power to sell, 46 
sale by, 48 
conveyance by, under C. A., 48 

under Lord Cranworth's Act, 49 
application of purchase-money by, 49 

discharge of prior incumbrances by, 60 

payment to subsequent incumbrancer by, 60 
into Court by, under C. A., s. 6 .. 60 

of money received under the mortgage and proceeds 
of securities, 61 
recovery of deeds by, 60 
receipts of, 60 

valid though security satisfied, 61 
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MORTGAGEE— con<mtte<J. 

devolution of estate of, on death, 7, 68 
power to insure, 47, 61 
See Insurance. 
to appoint receiver, 47 

See Eeceiver. 
of mortgagee in possession : 

See Mortgagee in Possession. 

MORTGAGEE IN POSSESSION, 

not bound to transfer instead of reconveying, 41 
power to lease, 43 

may be extended or restricted, 46, 46 

may be applied to mortgages made before C. A., 45 

to cut and sell timber, 47 

MORTGAGOR, 

definition of, in 0. A., 11 
implied covenants by, 26 

power to inspect and make copies, &c., of deeds, 42 
to lease, 43 

may be extended or restricted, 46, 46 
may be applied to mortgages made before C. A., 
46 

NEW TRUSTEES, 
appointment of, 60 
powers of, 61 

of trustees appointed by Court, 62 
vesting of trust property in, 61, 62, 63 

declaration as to, 62, 63 

exceptions from vesting by declaration, 63 

NOTICE, 

under C. A., 88, 89 

how served on lessee or mortgagor, 88 

generally, 88, 89 
constructive, how intended to be restricted by Conv. 
BiU, 219 

ORDER OF COURT, 
application for, 89 

how far conclusive in favour of purchaser, 90, 91, 123 (a) 
as to leases and sales under Settled Estates Act, 90, 91 

R 2 



•' 
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PAYMENT, 

by attorney under power, 74 
into Court, application .for, and effect of, 89 
See Eeceipt. 

PERSONAL BEPRESENTATIVES, 

devolution of trust and mortgage estates on, 58 
of vendor empowered to convey, 16 

PLUBAL imports singular in implied covenants, 83 

POWEB OP ATTOBNEY : See Attoeney, Power of, 

POWEBS, 

instrument creating, condition against production of, Vi 
of mortgagee 

to sell, 46, 48 

to convey, 48 

to give receipts, 50 

to insure, 46, 51 

to appoint receiver, 46, 52 
of mortgagee in possession 

to lease, 43 

to cut and sell timber, 47 
of mortgagor in possession to lease, 43 
of trustees 

to sell and give receipts, 64 

to manage, &o. during minorities, 67-71 

to retire, 61 
of new trustees, 61 
of trustees appointed by Court, 62 
of executors and trustees to compound debts, 65 
of personal representatives of vendor to convey, 16 

of sole trustee or mortgagee, 58 
survivorship of, 65 
simply collateral, release of, 77 

contract not to exercise, 77 

PBODUCTION of documents. 
See Deeds, Production of. 

PUBCHASE DEED, 

right of purchaser as to execution of, 32 
attestation of, 32 

PUBCHASE-MONEY, 

authority to solicitor to receive, 78 
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PTJBCHASEB, 

definition of, in 0. A., 11 

how far order of Court conclusive in favour of, 90, 91 
receipt in or on deed, evidence in favour of subsequent 
purchaser without notice, 78 

QUIT-BENT, redemption of, 73 

REAL SECURITY, long term not, 131 (a) 

RECEIPT, 

in body of deed, sufficient, 78 

value of, formerly, 78 
endorsed, sufficient, in favour of subsequent purchaser 

without notice, 78 
in, or endorsed on deed, is authority to pay to solicitor 

producing deed, 78, 79 
additional document formerly necessary for payment to 
vendor's solicitor, 79 

RECEIPTS, POWER TO GIVE, 

by mortgagee for purchase or other money and secu- 
rities, 51 

by trustee for money securities and other personal pro- 
perty, 64 

under C. A. more extensive than under Lord Cran- 
worth's Act, 65 

by survivors on a joint account, 81 

RECEIVER, 

appointment of, by mortgagee, 47, 52 

is agent of mortgagor, 52 

powers of, 52, 63 

acts subject to rights of prior mortgagee, 53 

payment to, tb, 

removal and remuneration of, (b. 

application of money by, tb. 

position of, 54 

how superseded, t5. 

appointment of, how proved, t6. 

RECITALS, 

twenty years old, evidence, 6 

in abstracted documents, what to be deemed, correct, 1 3 
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KECONVEYANCE, 

when mortgagee bound to make, instead of transfer, 41 
of statutory mortgage, 58, 97 

BEDEMPTION, 

order for sale in action for, 64 

of quit-rents and other perpetual charges, 73 

BE-ENTEY, right of 

apportionment of, on severance of reversion, 37 
restrictions on, 89 

EEGISTEATION 

of will, want of, cured in certain cases, 8 
time for, in Middlesex and Yorkshire, 8 

of deed of declaration vesting trust property, 63 
searches for, 64 

EELEASE, 

executors or trustees may execute, 65 
but not administrator, 65 

EENT, 

definition of, in C. A., 11 

last receipt for payment of, evidence afforded by, 14 

covers breaches up to completion, 15 
runs with reversion notwithstanding severance, 36 

EENT-CHAEGE, 

remedies for recovery of, 71, 72 
redemption of, 73 

EEPEAL of enactments by 0. A., 41, 55, 59, 91, 92, 94 
restriction on, 91 

SALE, 

contracts for, 12-16 

discharge of incumbrances on, 17, 18 

when made within meaning of C. A., 16 

open contract for, effect of, 1, 16 

power of, by mortgagee : See Mortgagee. 

by trustee : See Trustee. 
in an action, respecting mortgage, 54 
conditions of, implied by statute : See Index of Forms. 
under order of Court : See Court. 
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SCHEDULE, 

oonvenienoe of putting incumbranoes in, 172 (a) 
aoGOunts in, 203 

SEARCHES, 

expenses of, statutory condition as to, 15 

in deeds register for declaration effecting vesting of 
trust property, 64 
who deemed conveying parties in declaration, 63 
intended provisions for, in Conv. Bill, 217, 218 

SEISIN of testator, evidence of, 2 

SETTLEMENT, 

trust for inalienable use of husband not applicable to 

his own property, 132 (a) 
what discretionary trust of life income may exclude the 

husband's creditors, %b. 
what powers should be given to wife over her fortune 

in default of children, 136 (a) 
effect of words " without ever having been married " on 

second marriage of widow, 136 (6) 

SETTLOR, 

implied covenants by, 28 

old practice as to covenants by, 28 

SEVERANCE OF REVERSION, 

rent and lessee's covenants on, 36 
lessor's covenants on, 37 
apportionment of conditions on, 37 

SINGULAR includes plural 
in Acts of Parliament, 76 
in implied covenants, 83 

SOLICITOR, 

authority for payment to, on producing deed with 

receipt, 78 
adopting C. A. protected, 87 
Solicitors' Remuneration Act, 101-105 
may agree with client as to remuneration, 104: See 

Addenda. 
intended to be protected by Conv. Bill, on dispensing 

partially with investigation of title, 217 

SPECIALTY CREDITOR obtaimng judgment against heir 
priority of, against land, 80 



248 INDEX TO THE STATUTES AND NOTES. 

STATUTOBY CONDITIONS OF SALE, 

See Index of Forms, tit. Conditions of Sale. 

STATUTOBY DECLABATION ACT. 
short title, 89 

STATUTOBY FOBMS, 66-58, 95-100 

See Index of Forms, 
object of forms in third schedule to C. A., 58 

impHed covenants in, 58 
sufficiency of forms in fourth schedule to C. A., 79 

SUBDEMISE : See Underlease. 

SUMMONS IN CHAMBEBS, 

under V. and P. A. on questions between vendor and 

purchaser, 8 
position of parties under, 9 
instances of applications, %b. 
under Conv. A., 89 

SUPPLEMENTAL DEED, how to be read, 77 

SUBVIVOBSHIP 

of powers to executors or trustees, 65 
of benefit of covenants with two or more jointly, 80 
of money advanced or owing on a joint account, 81 
words of, omitted in covenants with mortgagees, 127 (a) 

TACKING, disallowance of by V. & P. A. repealed, a 7 

TENANT FOB LIFE AND BEMAINDEBMAN, 
implied covenants by, 32 

TIMBEB, 

power of mortgagee in possesi^ion to cut and sell, 47 
powers of trustees during the minority to fell, 68 

TITLE, 

implied conditions as to, 

freeholds, root of, 5 

lea^e, 5, 38 

underlease, 12, 38 

enfranchised copyholds, 13 
proved bad aliunde, 13, 14 

freeholder or leaseholder granting lease, under different 
obUgations as to showing. 39 

TITLE DEEDS : See Deeds. 
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TRANSFER OF MORTGAGE, 
obligation of mortgagee as to, 41 
statutory, 67, 96, 96 

l^RUST AND MORTGAGE ESTATE, 
devolution of, on death, 68 
devise of, now ineffectual, 60 

vesting of trust estate on appointment of new trustees, 
61, 62, 63 
on retirement of trustee, 63 

TRUSTEES, 

implied covenant on conveyance by, 29 
appointment of new, 60 
number may be mcreaaed, ib. 

reduced, when, tb. 
vesting of trust property in, 61, 62, 63 
declaration as to, 62, 63 
exceptions from vesting by declaration, 63 
retirement and discharge of, 61 
register searches for declarations of vesting, 64 
powers 

to buy or sell under V. & P. A., 7 

under C. A., 16 
to sell by auction or private contract, 64 
words sufficient to authorise sale, 64 
to give receipts, 64 
to compound debts, 65 
to manage infant's land, 67 

to apply income of land and other property of 
infant, 68, 70 
and invest and accumulate surplus of income, 
68, 70 
of new trustees, 61 
of trustees appointed by Court, 62 
survivorship of powers of, 66, 66 
sale by, under trust or power, 64 
adopting C. A. protected, 88 

UNDERLEASE, 

payment of rent and performance of covenants under, 

evidence of, 14 
leasehold reversion, title to not to be called for, in con- 
tract to sell, 12 
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UNDEBLESSEE, 

has notice of his lessor's title, 13 
intended, not to call for his lessor's freehold title, 38 
contra as to leasehold title, ib. 

UNDEBLESSOE'S TITLE 

nnderlessee has notice of, 13 

UNDEBTAKING 

for safe custody of documents, 9, 35 
obligation under, 35 

damages, 35 
application to Court under, 36 
satisfies covenant for safe custody, 36 

VENDOB & P. A. & Conv. A., effect of on form and contents 
of documents, 1-4 

VESTING TBUST PBOPEBTY 

on appointment or retirement of trustees, 62, 63 
declaration as to, must be by deed, 64 
register searches as to, 64 

WIDOW, effect of words "without ever having been 
married "in settlement on second marriage of, 136 (o) 

WIFE : See Married Woman ; Husband and Wife. 

WILL, non-registration of, in Middlesex and Yorkshire, 
cured in certain cases, 8 
time allowed for registration, 1, 8 

Y0BK8HIBE : See Will. 
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ACTION 

for administration, recital of, 199 

decree in, recital of, ib. 

for sale of mortgaged property, writ in, endorsement od, 

213 
judgment for sale, ib, 

AGEEEMENT FOE SALE, 107 

ASSIGNMENT 

in mortgage, of life interest, 167 

of policies, 167, 169 

of mortgage debt, 171, 177 
of wife's fortune in marriage settlement, 185, 194 

CODICIL, commencement and end of, 146 

CONDITIONS OF SALE. 

I. Conditions implied by Statute, 
forty years root of title, 5 
lessor's title not to be called for, tb. 

nor right to grant lease, 14 
underlessor's title not to be called for, 12 

nor right to grant underlease, or superior 
lease, 14 
receipt for last payment of rent under lease, evidence 

that covenants have been performed, 14 
receipt for last payment of rent under underlease, 
evidence that covenants thereof, and' rent and 
covenants under superior lease have been paid 
and performed, ib. 
title to enfranchised copyholds, 18 
recitals twenty years old to be evidence, 6 
recitals prior to commencement of title to be 

assumed correct, 13 
prior title, requisitions, &c., precluded, f'6. 
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CONDITIONS OF SAJM— continued 

I. Conditions implied by Statute — continued, 

expense of journeys and searches, 15 

of attested and other copies, ib. 

purchaser of several lots only to have one abstract, 

ib. 
production of documents and evidence not in 
vendor's possession, expense of, (b. 
inability of vendor to furnish covenant for, 

where not an objection, 6 
cost of covenant for, ib, 
vendor's right to retain documents, ib, 

II. Conditions expressed in Contract. 

1. Ordinary conditions on sale by auctions : — 

bidding and reserve price, 110 
consolidation of lots, ib, 
deposit ; time for completion, ib, 
interest in case of delay. 111 
requisitions and repKes to answers, ib. 
power to rescind, ib, 
conveyance; delivery of draft, 112 
power to resell, ib, 
memorandum for signature, ib, 

2, Special conditions of sale : — 

timber at a valuation, 113 

where property sold with possession, 114 

abstract to small lots, ib, 

commencement of title, ib, 

will ; enfranchised copyholds, 115 

distinguishing titles ; measurements, ib, 

where documents subsequent to commencement 

of title cannot be produced, ib, 
on sale of lots held under one lease subdemises 

to be made by one purchaser to the others, ib, 
bare legal estate, 116 
tithes; allotments and exchangeis; building 

society mortgages, 117 
dower ; origin of rents ; recitals evidence, 118 
unstamped or unregistered documents; power 

of attorney to surrender copyholds, ib, 
mortgage term under a subdemise, ib, 
leases, 119, 120 
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CONDITIONS OF SALE— confoiMied. 

II. Conditions expressed in Contract — eoniinued. 

2. Special conditions of sale : — continued. 

easements ; tenancies ; apportionment of tenants' 
rents, land tax, and tithe rent-charge, 120 

freedom from land tax and tithe rent-charge, ih. 

identity, tb. 

covenant by vendor to be only as mortgagee 
or trustee, 121 

incumbrancer not to be required to release by 
separate instrument, ib. 

errors in description, with or without com- 
pensation, lb. 

documents, 122, 123 

3. Special conditions applicable to sales under the 

Court : — 

certificate and proofs in proceedings to be evi- 
dence, 123 

reservations how to be provided for, ib. 

production of documents in hands of mort- 
gagees, ib, 

application of money in discharge of incum- 
brances, 124 

covenant by person appointed to convey, ib. 

CONSOLIDATION OF MOBTGAGES, 178 

CONVEYANCE, 

by mortgagees or trustees and beneficial owner, 155 

by trustees by direction of tenant for life, ib. 

by husband and wife, 156 

by wife, tb. 

by joint tenants or tenant for life and remainderman, 157 

of leaseholds, 158 

of freeholds by beneficial owner, 161 

of leaseholds by mortgagee and beneficial owner, ib. 

of freeholds to uses of will, 161 

of leaseholds upon trusts of will, ib. 

of residence to trustees of settlement, 189 

of freeholds in transfer of mortgage, 171 

of leasehold term in transfer of mortgage, 174 

COVENANT, applying provisions of mortgage to further 
advance, 169, 170 
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DEATH of mortgagees and will of survivor, recital of, 171 

DEEDS : See Documents. 

DEMISE, 

mortgage of lease by, 164 
of life estate by, 166 

DISENTAILING ASSUEANCE, 

« 

recital of, 178 
precedent of, 208 

DOCUMENTS, 

acknowledgment of right to production of, 99 
undertaking for safe custody of, tb^ 

FOEMS, STATUTOEY : See Statutory Forms. 

FUETHEE CHAEGE, on life interest and policy, 168 

GENEEAL FOEMS, 107-154 
See Table of Contents. 

INCUMBEANCES, 

recital as to what subsisting, 178 
schedule giving list of, 180 

LEASE, 

recital of, 163 

mesne assignments, recital of, ib. 

mortgage of, by demise, 1(54 

LIFE INTEEEST, 

mortgage of, 164 

recital of mortgagor's estate, 165 

LUNATIC, appointment of new trustee in place of, 190, 201 
LONG TEEM, deed enlarging into a fee, 207 

MOETGAGE 

of leaseholds, 163 
of life interest and policies, 164 
in fee, consolidating incumbrances, 178 
further charge, 168 
transfer of, 170, 172, 174, 175 
recital of, in transfer, 172, 174, 176 
in conveyance, 190 
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MORTGAGE— <5on/tnttC(i. 

equity of redemption under, recital of title to, 173, 176 
intermediate transfers, recital of, 176, 176 
agreement in, varying statutory power of leasing, 181 
agreement giving statutory power of leasing, under, 

ib. 
general forms in : See Table of Contents. 

MORTGAGE DEBT, 

recital of, due, 168, 171, 173, 176 
assignment of, in transfer, 171, 173 

ORDER, 

under Infants' Settlement Act, approving settlement, 

recital of, 193 
approving marriage, recital of, 194 

PRODUCTION OF DOCUMENTS, 
acknowledgment of right to, 99 

RECITALS 

of action for administration, 199 

of decree in, t6. 
of agreement for marriage, 183 

for mortgage, 163, 166 

for transfer of, 171, 173 

for purchase, 160 

for settlement, 184 
of chief clerk's certificate, 193 
of incumbrances in schedule, 178 
of lease, 163 

of mesne assignments of, ih, 
of life interest, 164 

policies, 166 
of long term, 168 

of devolution of, t6. 
of lunacy of trustee, 200 
of mortgage, in transfer, 172, 174, 176 

in conveyance, 190 
of intermediate transfers of mortgage, 176, 176 
of mortgage debt due, 168, 171, 173, 176 
of title to equity of redemption, 176 
to a portion, 192 
under a settlement, 183 
to a share of residuary estate, 184, 192 
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RECITALS—confowMed. 

of order under Infants* Settlement Act, approving 
settlement, 193 
sanctioning marriage, 194 
of settlement in disentailing deed, 208 
of seisin of freeholds, 158 
of transfer of mortgage, 175, 176 
of transfer of investments on marriage, 183 
wife's fortune on marriage, of title to, 183, 184, 192 
will, death of testator and probate, 159 

of title under, 184, 192 
that deed is supplemental, 168 

SALE, trusts of proceeds of, by reference to settlement, 191 
See Conveyance. 

SCHEDULES, 

of policies, 166 

of incumbrances, 180 

SETTLEMENT on marriage 
I. Eeal Settlement, 

form of in C. A. 4th Sched., 99 
IL Personal Settlements, 183, 191, 198 

transfer of investments by husband, recital of, 

183 
wife's title to portion, recital of, 192 

to reversionary interest, 183 
to share of residuary estate, 184, 192 
on marriage of infant ward of Court, 191 
order of Court approving, recital of, 193 
sanctioning marriage, recital of, 194 ' 
Trusts in, for conversion and investment, 186, 195, 131 
to pay income of husband's trust fund to husband 

and wife successively, 187 
income of wife's trust fund to her for life and then 
to husband for life restrictive of alienation, 
187, 132 
to wife and husband successively, 196 
for issue, as husband and wife or survivor shall 

appoint, 133, 187 
in default for children, 187, 196 
except son coming to title, 196 
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SETTLEMENT on mamage— continued. 
Powers in, 

of advancement, 135 

to purchase land, 141 

residence, 142 

to lease, 143 

to partition, ih. 

to apportion mixed funds, 144 

to deposit securities to bearer, 145 

for solicitor trustee to be paid costs, ib, 

for wife to make settlement on future marriage, 
137, 187 

in infant's settlement to raise money for costs, 197 

for outfit, ih. 
agreement to settle otbei: property of wife, 188, 140 
covenant by wife's father to pay an annuity, 187 
of policy on husband's life, 198 
appointment of new trustees of, 199 
recital of, in disentailing assurance, 203 
general forms in ; See Table of Contents. 

SOLICITOE trustee to be paid his costs, 145 

STATUTOKY FORMS, 56-58, 95-100 
Forms in 3rd sched. to C. A. 
mortgage, 56, 95 
transfer, 57, 95, 96 

and mortgage, 58, 96 
reconveyance, 58, 97 
Forms in 4th sched. of C. A. 
mortgage, 97 
further charge, 98 
conveyance on sale, 98 

acknowledgment of right to production of deeds, 99 
undertaking for safe custody of deeds, 99 
marriage settlement (real estate), 99 

SUPPLEMENTAL, 

recital that deed is, 168 

deed, further charge by, 168 

transfer of mortgage by, 170 
appointment of new trustees by, 199, 201 
retirement and discharge of trustee by, 202 

TERM, deed enlarging long, into a fee, 207 

s 
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TEANSFER OF MORTGAGE, 170, 172, 174, 176 

TRUSTEES, 

new, appointment of, 199, 201 
retirement and discharge of, 202 
power to appoint new, 145, 206 

VESTING 

of trust property in new trustees 

decl^Tration affecting, 201, 204 
in remaining trustees on retirement of one, 204 

WILL, 205 

bequest of furniture, &c., 146 

of charitable and other legacies, 147 
of annuity, ih. 

to A. for life with remainder to his issue per stirpes, 
148 
I general devise and bequest in trust for sale, 149 

tiyist for wife for life, 150 
during widowhood, «6. 

for issue as she shall appoint, in default for 
children equally, 150 
settlement of daughters' shares in residue, 151 

of daughters* legacies, 152 
power for daughters to appoint life interest to 

husbands, 153 
advancement clause, 152 
general forms in : See Table of Contents. 
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